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	This Contract is made on 1st June 2016
Between:- 

	(a)
	Somerset County Council of County Hall, Taunton, Somerset, TA1 4DY
(‘The Service Purchaser’)

	And  

	(b)
	Practice Name of address
(‘The Service Provider’)

	Now it is hereby agreed and declared as follows:



	1.0
	INTRODUCTION 

	1.1
	This Contract is for the provision of enhanced contraceptive devices in general practice in Somerset. 

	
	

	2.0
	DEFINITION OF TERMS

	The following terms shall have the meanings given in this agreement:

	Activity
	Means any levels of clinical services and/or Service User flows set out in a Service Specification

	Adviser
	Any adviser (including any lawyer, accountant, engineer or other consultant) engaged or employed by the Service provider or by a Service Provider Associated Company for the purposes of or in connection with any one or more of:
· the consideration or evaluation of Confidential Information

· the conduct of negotiations

· the provision of the Services.

	Ancillary Services
	Any services (including any professional or consultancy advice), works or other action in preparation or support of or otherwise in connection with the provision of the Services.

	Applicable Law
	Any and all laws, statutes, acts, sub-ordinate legislation, European Union legislation to the extent that it has direct effect in member states, regulations, codes, judgements, orders, directives, determinations and relevant guidance applicable to this agreement.

	Assign
	Transfer of the benefit of the Contract by one party (assignor) to a third party. The original contract remains and the assignor remains liable.

	Background IP
	Intellectual Property Rights that exist before the commencement of this Contract

	Buildings
	All properties used to deliver any aspects of the Service.

	Caldicott Guardian
	Means the senior professional responsible for safeguarding the confidentiality of patient/ service user information

	Carer
	Means a family member or friend of the Service User who provides day-to-day support to the Service User without which the Service User could not manage

	Change
	Any amendment to this agreement which is compatible with the Applicable Law

	Change Date
	The date on which either Party serves or is deemed to have served a Change Notice on the other Party

	Change Notice
	A notice containing full details of the proposed change, the reasons for the proposed change and any consequential effect of the proposed change on the provision of the Services or Contract Price

	Claim
	Any claim or demand for 

· payment, 

· damages( including damages for death or personal injury), loss of or damage to property, 

· financial loss arising from any advice given or omitted to be given by the Service Provider, 

· loss of profit, 

· royalties,
· an indemnity against, reimbursement of or contribution towards any liability, debt (including judgement debt, arbitral award or award of any other competent authority), promise, obligation, undertaking, costs ( including costs incurred in contemplation or in consequence of any actions or proceedings), fees (including legal and other professional fees), expenses, charges.
Whether known or unknown, founded in equity or law, or based on contract, restitution, tort, statute (or other legislative provision) or otherwise.

	Commencement Date
	Means the date which appears at the top of page 1 of this agreement.

	Competent Body
	Means any Body that has authority to issue standards or recommendations with which either Party must comply

	Confidential Information
	Any commercial, financial, statistical, technical, personnel, security, marketing, and other information and data relating to any one or more of the provision of the Services and the Service Purchaser’s functions, business or affairs disclosed from time to time, whether in writing, orally or by any other means, to the Service Provider by the Service Purchaser (or by any other person on the Service Purchaser’s behalf) or to the Service Purchaser by the Service Provider (or by any other person on the Service Provider’s behalf) but shall exclude any part of such disclosed information or data which

· becomes common knowledge without breach of this agreement by the Service Provider, an Employee or Adviser; or

· the Service Provider can show was in its possession or known to it by being in use or being recorded in its files or computers or other recording media prior to receipt from the Service Purchaser and was not previously acquired by the Service Provider from the Service Purchaser under an obligation of confidence, or to have been developed by or for the Service Provider at any time independently of any information disclosed to it by the Service Purchaser; or
· the Service Provider obtains or has available from a source other than the Service Purchaser without breach by the Service Provider or such source of any obligation of confidentiality or non-use towards the Service Purchaser; or

· is, after the Commencement Date, disclosed by the Service Purchaser to third party without restriction on disclosure or use; or
· is disclosed by the Service Provider with the prior approval of the Service Purchaser.
· any information or data in whatever form disclosed, which by its nature is confidential or which the Disclosing Party acting reasonably states in writing to the Receiving Party is to be regarded as confidential, or which the Disclosing Party acting reasonably has marked ‘confidential’ (including, without limitation, financial information, or marketing or development or work force plans and information, and information relating to services or products) but which is not Service User Health Records or information relating to a particular Service User, or Personal Data, pursuant to an FOIA request, or information which is published as a result of government policy in relation to transparency

	Consent 
	Means:  

· any permission, consent, approval, certificate, permit, licence, statutory agreement, authorisation, exception or declaration required by Law for or in connection with the performance of Services; and/or

· any necessary consent or agreement from any third party needed either for the performance of the Provider’s obligations under this Contract or for the provision by the Provider of the Services in accordance with this Contract

	Contacts
	The people responsible for dealing with contractual issues under the Contract on behalf of the Service Purchaser and the Service Provider as set out in Clause 6: Contact Points.

	Contract
	This Contract, the Schedules and Appendices listed in the table of contents.

	Contract Data
	All data and information collated throughout the Contract Period and in accordance with the provisions of Condition 20 (Confidentiality & Data Protection) by the Service Provider whilst delivering the Service.

	Contract Period
	The period of the Contract as detailed in Clause 5.

	Contract Price
	The contract price specified in Schedule B – Financial Schedule

	Control
	Has the same meaning as the word ‘control’ in section 450 of the Corporation Tax Act 2010 (so that there would be a change of control for the purposes of this agreement whenever there would be a change of control under that section).

	CQC
	Means the Care Quality Commission

	CQC Regulations
	Means the Care Quality Commission (Registration) Regulation 2009

	Disclosing Party
	Means the Party disclosing Confidential Information

	Dispute
	Any dispute, difference or question between the Parties arising from and in connection with the existence, validity, interpretation, performance, breach or termination of, or the rights or liabilities of a party, under this agreement.

	Employee
	Shall include any person who is an employee or director of the Service Provider, a Service Provider Associated Company or a subcontractor.

	Enhanced DBS Check
	Means a disclosure of information comprised in a Standard DBS Check together with any information held locally by police forces that it is reasonably considered might be relevant to the post applied for

	Enhanced DBS & Barred List Check 
	Means 
· an Enhanced DBS & Barred List Check (child) or Enhanced DBS & Barred List Check (adult) or Enhanced DBS & Barred List Check (child & adult) (as appropriate)
·  a disclosure of information comprised in an Enhanced DBS Check together with information from the DBS children's barred list

· a disclosure of information comprised in an Enhanced DBS Check together with information from the DBS adult's barred list

· a disclosure of information comprised in an Enhanced DBS Check together with information from the DBS children’s and adult’s barred list

	Equipment 
	Means the Provider’s equipment, plant, materials and such other items supplied and used by the Provider in the performance of its obligations under this Contract

	Financial Year
	Means a period of 12 months from 1st April in one year to 31st March in the next.

	Force Majeure
	Means any event or occurrence which is outside the reasonable control of the Party concerned and which is not attributable to any act or failure to take preventative action by that Party, including fire; flood; violent storm; pestilence; explosion; malicious damage; armed conflict; acts of terrorism; nuclear, biological or chemical warfare; or any other disaster, natural or man-made, but excluding:

(i)
any industrial action occurring within the Provider’s or any Sub-contractor’s organisation; or

(ii)
the failure by any Sub-contractor to perform its obligations under any Sub-contract

	Foreground IP
	Intellectual Property Rights that are generated in relation to the provision of services under this Contract

	Funding
	Means the funding payable to the Service Provider under this Contract in consideration for the provision of the Services.

	Good clinical practice 
	Means using standards, practices, methods and procedures conforming to the Law and using that degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled, efficient and experienced clinical services provider, or a person providing services the same as or similar to the Services, at the time the Services are provided, as applicable

	Guidance 
	Means any applicable local authority, health or social care guidance, direction or determination which the Authority and/or the Provider have a duty to have regard to including any document published under section 73B of the NHS Act 2006

	Intellectual Property Rights
	Means

· patents ( including rights in or to inventions)

· trade marks, service marks, trade names and business names (including rights in goodwill or to sue for passing off  or to sue for unfair competition)

· design rights

· topography rights

· copyright ( including future copyright)

· moral rights

· database rights

· rights in or to confidential information ( including know-how and trade secrets)

· all other intellectual property rights in each case subsisting at any time in any part of the world ( whether registered or unregistered and i) any pending applications or rights to apply for registrations of any of these rights  that are capable of registration in any country or jurisdiction and ii) any similar or analogous rights  to any of these rights whether arising or granted under Applicable Law or in any other jurisdiction

	Law
	Means:

· any applicable statute or proclamation or any delegated or subordinate legislation or regulation;

· any enforceable EU right within the meaning of Section 2(1) of the European Communities Act 1972; 

· any applicable judgment of a relevant court of law which is a binding precedent in England and Wales;

· National Standards;

· Guidance; and

· any applicable industry code

in each case in force in England and Wales

	Legal Guardian 
	Means an individual who, by legal appointment or by the effect of a written law, is given custody of both the property and the person of one who is unable to manage their own affairs

	Lessons learned
	Means experience derived from provision of the Services, the sharing and implementation of which would be reasonably likely to lead to an improvement in the quality of the Provider’s provision of the Services

	Local Healthwatch
	Means the local independent consumer champion for health and social care in England        

	Loss
	Any costs, losses, expenses, damages and awards whether founded in equity or law, or based on contract, restitution, tort, statute (or other legislative provision) or otherwise.

	Month
	The period from and including the date in a calendar month to and including the preceding date in the next following calendar month

	NICE
	Means National Institute for Health and Clinical Excellence being the special health authority responsible for providing national guidance on the promotion of good health and the prevention and treatment of ill health (or any successor body)

	Notice
	Except where the context requires otherwise, a notice given or to be given in accordance with Clause 51.0 and the word ‘notify’ shall be construed accordingly.

	Novate
	Transfer of all of the benefits and obligations of the Contract by one party to a third party. The third party effectively replaces the original party as a party to the Contract

	Party
	A party to this agreement.

	Patient safety
	Means any unintended or unexpected incident that occurs in respect of a Service User that could have led or did lead to, harm to that Service User

	Performance Indicators
	The performance indicators relating to this service as set out in the Service Specification 

	Personal Data
	Has the meaning set out in the DPA

	Prohibited Act
	The following constitute Prohibited Acts

· to directly or indirectly offer, promise or give any person working for or engaged by the Service Purchaser a financial or other advantage to:

· induce that person to perform improperly a relevant function or activity; or

· reward that person for improper performance of a relevant function or activity;

· to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with this Contract;

· committing any offence:

· under the Bribery Act;

· under legislation creating offences concerning fraudulent acts;

· at common law concerning fraudulent acts relating to this Contract or any other contract with the Service Purchaser; or

· defrauding, attempting to defraud or conspiring to defraud the Service Purchaser; and/or

· any misuse or inappropriate use of the Funding

	Quality Outcome Indicators    
	Means the agreed key performance indicators and outcomes to be achieved 

	Receiving Party
	Means the Party which has received a Contract Query Notice or Confidential Information as applicable

	Regulatory Body
	Any body which discharges a regulatory, supervisory or monitoring function in relation to the provision of Services or any other activity of the Service Provider. It also means any Body other than CQC carrying out regulatory functions in relation to the Provider and/or the Services

	Serious Incident 
	Means an incident or accident or near-miss where a patient/ service user (whether or not a Service User), member of staff, or member of the public suffers serious injury, major permanent harm or unexpected death on the Provider’s Premises or where the actions of the Provider, the Staff or the Authority are likely to be of significant public concern

	Services
	The services specified in Schedules A to B and ‘Service’ means any one of the Services.

	Service Provider
	Practice name

	Service Provider Associated Company
	Any company which

· Controls the Service Provider; or

· is under the Control of the Service Provider; or

· is under the Control of a company which Controls the Service Provider; or

· is a joint venture or special purpose vehicle in which the Service Provider has a proprietary or contractual interest.

	Service Provider Default
	Any failure by the Service Provider fully, promptly and in the manner specified in this agreement to perform and to comply with any of its obligations under this agreement.

	Service Purchaser
	Somerset County Council 

	Service Specification
	Means each of the service specifications defined by the Authority and set out at Appendix A (Service Specifications)

	Service User
	Any individual who receives a service or benefits from a service under this Contract.

	Staff
	Means all persons employed by the Provider to perform its obligations under this Contract together with the Provider’s servants, agents, suppliers and Sub-contractors used in the performance of its obligations under this Contract



	Standard DBS Check
	Means a disclosure of information which contains certain details of an individual’s convictions, cautions, reprimands or warnings recorded on police central records and includes both 'spent' and 'unspent' convictions

	Sub Contract
	Any contract for either or both of: 

· the provision of Services

· the provision of Ancillary Services

between a person (other than the Service Purchaser) and another person (including any such contract made or to be made between the Service Provider and a third party or between such third party and another person.

	Sub Contractor
	Any person to whom a Sub Contract has been awarded.

	Termination Date
	The date on which this agreement is terminated whether by notice, passage of time or operation of the law.

	TUPE
	The Transfer of Undertakings (Protection of Employment) Regulations 1981 (including all the amendments made to these Regulations since 1981 which are still in force) and the Acquired Rights Directive.

	VAT
	Value Added Tax as provided for under the Value Added Tax Act 1994.

	Working Days
	Between 9:00a.m. and 5:00p.m. Monday to Friday inclusive, but does not include any days that are Bank Holidays or public holidays. 

	Year
	A period of 365 (or if it includes 29th of February, 366) consecutive days.


	3.0
	INTERPRETATION

	3.1
	References to any statute, enactment, order, regulation or similar instrument shall be construed as references to the statute, enactment, order, regulation or instrument as amended by any subsequent statute, enactment, order, regulation or instrument or as contained in any subsequent re-enactment, modification or statutory extension of any of the above.

	3.2
	Except where the context requires otherwise the singular includes the plural and vice versa and a reference to one gender includes all genders.

	3.3
	Headings are included in this agreement for ease of reference only and shall not affect interpretation or construction.

	4.0
	ENTIRE AGREEMENT

	4.1
	This agreement, any amendment to this agreement agreed in accordance with Clause 44.0 and the documents contained in the Schedules and Appendices comprise the entire agreement and understanding between the Parties in relation to the provision of the Services and supersede any and all prior negotiations, representations, agreements, promises or conditions (whether written or oral, express or implied) in relation hereto.

	4.2
	Schedules A to B shall have effect as if they were set out in this Clause 4.2.

	5.0
	DURATION OF CONTRACT

	5.1
	This Contract shall come into effect on the Commencement Date and will continue until 31st March 2017 unless the Contract is terminated earlier by either Party in accordance with Conditions 35.0, 36.0 and 37.0. There will be the option to extend the Contract for one further 12 month period. For the avoidance of doubt, the maximum duration of this contract, including permitted extensions will be until 31st March 2018.


	6.0
	CONTACT POINTS

	6.1
	The contact point for the Service Purchaser will be 

Michelle Hawkes
Public Health Specialist
Tel: 01823 357236

Mobile: 07976697429

MHawkes@somerset.gov.uk


	6.2
	The contact point for the Service Provider will be 

The Practice Manager
Tel

Email


	7.0
	CONTRACT MANAGEMENT AND REVIEW

	7.1
	The Service Provider will be required to provide data in relation to the services provided as set out in the Service Specification (see Schedule A and Appendix 1)

	7.2
	The Service Purchaser will review each data submission and  may request clarification via phone call, e mail or face to face meeting

	7.3
	Following clarification, if the Service Purchaser decides that the Service is not being performed in accordance with the Contract, both parties shall endeavour to agree an improvement plan with agreed timescales for action. Where a matter cannot be resolved the Dispute Procedure as set out in Clause 35 shall be followed

	7.3
	On request from the Service Purchaser, the Service Provider will be expected to provide information and reports demonstrating compliance with the Service Specification 

	7.5
	The Service Provider must carry out the Services in accordance with the Law and Good Clinical Practice and must, unless otherwise agreed (subject to the Law) with the Service Purchaser in writing:

	
	7.5.1


	Comply, where applicable, with the registration and regulatory compliance guidance of CQC and any other Regulatory Body;

	
	7.5.2


	Respond, where applicable, to all requirements and enforcement actions issued from time to time by CQC or any other Regulatory Body;

	
	7.5.3


	Consider and respond to the recommendations arising from any audit, death, Serious Incident report or Patient Safety Incident report;

	
	7.5.4


	Comply with the recommendations issued from time to time by a Competent Body

	
	7.5.5


	Comply with the recommendations from time to time contained in guidance and appraisals issued by NICE;

	
	7.5.6


	Respond to any reports and recommendations made by Local Health Watch; and comply with the Quality Outcomes Indicators 

	8.0
	MANAGING ACTIVITY

	8.1
	The Service Provider must manage Activity in accordance with any activity planning assumptions and any caseloads set out in a Service Specification and must comply with all reasonable requests of the Service Purchaser to assist it with understanding and managing the levels of Activity for the Services.

	9.0
	LICENCES AND CONSENTS

	9.1
	The Service Provider shall at its own expense, obtain and maintain, and shall ensure that any Sub-contractor who requires them, at its own expense, obtains and maintains, all licences, consents and permissions required for the provision of the services. 

	9.2
	The Service Provider shall notify the Service Purchaser immediately if any such licence, consent or permission is revoked, withdrawn, cancelled or modified or has not been renewed or replaced on the day next following the day on which it expired 

	10.0
	CHANGE

	10.1
	If a Party seeks a Change, it shall serve a Change Notice on the other Party

	10.2
	Within  five working days after the Change Date, the Parties shall enter into negotiations in good faith for the purpose of deciding whether or not the proposed Change is to be adopted, and if it is to be adopted, the extent to which, and any modifications with which, it is to be implemented

	10.3
	If, within 25 working days after the Change Date, the Parties decide to adopt the Change in accordance with Clause 10.2, the Change shall be implemented by a variation agreement in accordance with Clause 44.0. which shall be executed and completed not later than three months after the Change Date

	10.4
	If, within 25 working days after the Change date, the Parties fail to reach a decision in accordance with Clause 10.2, the Party seeking the Change may treat the Parties’ failure to reach a decision as a Dispute as set out in Clause 35.0.

	10.5
	If, following an amendment to an Applicable Law, a provision of this agreement no longer complies with that Applicable Law, the Parties shall, within three months after becoming aware of the amendment, execute and complete a variation agreement in accordance with Clause 44.0. which makes such changes to the agreement as may be necessary to allow the Parties to comply with the Applicable Law as so amended

	11.0
	CONTRACT PRICE

	11.1
	The Service Purchaser shall pay the Service Provider the Contract Price as detailed in Schedule B – Financial Schedule.

	11.2
	Any agreed change to the Contract Price during the period of the contract shall be recorded in a Variation Letter which must be signed by both Parties in accordance with Clause 44.

	11.3
	If any Dispute as to errors or changes regarding financial matters cannot be settled within 20 Working Days of the Service Provider sending the Service Purchaser details of any such errors or changes then either Party may require the disagreement to be dealt with under the provisions of Clause 35.0 and an appropriate adjustment shall be made once any such dispute is settled or determined.

	11.4
	If an adjustment can only be made after this Contract has been terminated (or its application to the Service concerned) then the Service Purchaser shall pay the Service Provider any under payment, in each case as soon as possible after the amount of any such adjustment has been agreed or determined.

	11.5
	The Service Purchaser is entitled to reclaim any overpayment made for whatever reason. This will be carried out in accordance with the details in Schedule B – Financial Schedule documentation by a reduction in advance payments or, if the service has ceased or been terminated, an invoice will be produced by the Service Purchaser.

	
	

	12.0
	FINANCIAL ADMINISTRATION

	12.1
	The Service Provider must have in place suitable accounting and financial procedures to demonstrate current financial viability and to ensure there is effective and efficient management of the business.

	12.2
	At the request of the Service Purchaser, the Service Provider will provide  an analysis of the costs for the Service in  the format requested by the Service Purchaser

	12.3
	On request the Service Provider shall provide the Service Purchaser with evidence of financial viability such as certified accounts, profit/loss accounts, business plan, cash flow forecast. 

	12.4
	The Service Purchaser reserves the right to withdraw from this agreement should information reasonably required not be provided, or where the Service Purchaser has unresolved concerns about financial situations, such as solvency. In the event of such withdrawal, the Service Provider shall not have any right to compensation. 

	12.5
	The Service Provider shall respond in full to any reasonable queries from the Service Purchaser regarding financial issues during the course of the Contract. Where the Service Purchaser has reasonable concerns regarding the finances, or viability of the Service Provider which otherwise cannot be resolved, the Service Provider shall be required to obtain letters from the accountants, auditors, banks and/or solicitors to confirm that these parties know of no factors which may adversely affect the Service Providers ability to fulfil their obligations under the agreement.

	12.6
	Financial accounts will remain confidential and will only be shared, on a professional basis, with financial support staff who carry out financial vetting on behalf of the Service Purchaser.

	12.7
	The Service Provider shall ensure that it achieves value for money in its own procurement activity and adopts open book accounting principles.


	13.0
	VALUE ADDED TAX

	13.1
	This Service is VAT exempt.

	
	

	14.0
	STAFF

	14.1
	At all times, the Service Provider must ensure that:

	
	14.1.2
	There is an adequate number of Staff to provide the Services properly in accordance with the provisions of the Service Specification;

	
	14.1.2
	Where applicable, Staff are registered with the appropriate professional regulatory body; and

	
	14.1.3
	Staff are aware of and respect equality and human rights of colleagues and Service Users.

	14.2
	The Service Provider must have in place systems for seeking and recording specialist professional advice and must ensure that every member of Staff involved in the provision of the Services receives:

	
	14.2.1
	Proper and sufficient continuous professional and personal development, training and instruction; and

	
	14.2.2
	full and detailed appraisal (in terms of performance and on-going education and training);

	
	each in accordance with Good Clinical Practice and the standards of any applicable relevant professional body.

	14.3
	Where applicable under section 1(F)(1) of the NHS Act 2006, the Provider must co-operate with and provide support to the Local Education and Training Boards and/or Health Education England to help them secure an effective system for the planning and delivery of education and training.


	15.0
	ASSIGNMENT, NOVATION AND SUB-CONTRACTING

	15.1
	The Service Provider shall not, without the prior written permission of the Service Purchaser, Assign, Novate or Subcontract or otherwise dispose of the whole or any part of the benefit or burden of this agreement directly or indirectly, to any person or persons whatever, except for the hiring of staff in cases of emergency or planned absence, whereupon such consent will not be unreasonably withheld. The Service Provider shall record the use of temporary staff and make such information available to the Service Purchaser at the Review of the Services.

	15.2
	Where in agreement with the Service Purchaser, the Service is Sub-contracted (in whole or part) to individuals who are self-employed, the Service Provider is responsible for ensuring that such individuals are properly trained, supervised and insured in accordance with Clause 30.0.

	15.3
	The Service Provider’s responsibility for the performance of its obligations under this agreement shall equally apply to any Services which are performed by a Sub-contractor.

	15.4
	In the event that the business of the Service Provider is sold, merged, or otherwise passed to a new owner, the Service Provider shall not be permitted to Assign or Novate this Contract except with the prior written consent of the Service Purchaser. Any request by the Service Provider for permission to Assign or Novate the Contract shall be addressed to the Authorised Officer in writing, 28 days before the event. The Service Purchaser shall not unreasonably withhold consent providing that the new owner/company complies or intend to comply with the terms of the Contract and be accredited for the service offered.

	15.5
	Should there be any assignment or novation, or purported assignment or novation, of this Contract in breach of this Condition, the Service Purchaser shall be entitled to terminate this Contract in accordance with Clause 37.0.

	16.0
	QUALITY MANAGEMENT

	16.1
	The Service Provider shall have a quality assurance framework for the provision of the Services. This framework shall ensure the Service meets the quality standards contained in the Schedule A: Service Specification and any agreed quality assessment requirements. 

	16.2
	The Service Provider shall at all times co-operate with the Service Purchaser’s reasonable requests regarding monitoring and evaluation. Such co-operation shall not be unreasonably withheld. 

	16.3
	The Service Provider shall keep records of all activity undertaken in relation to this Contract and to make these available for inspection at any time by the Service Purchaser. 

	16.4
	All records and results of surveys, inspections, audits and tests shall be open to inspection by the Service Purchaser’s authorised officers at any time. The Service Provider shall retain all records in line with current legislation and guidance. If the Service Purchaser is required by its auditors or by any other body to maintain additional or further records in respect of the Services, the Service Provider shall provide the Service Purchaser with the necessary information insofar as it is within the possession or control of the Service Provider.

	16.5
	The Service Provider will immediately bring to the attention of the Service Purchaser areas of concern raised by any independent inspection of the Service Provider and shall supply the Service Purchaser with a copy of the latest report of any independent inspector ( e.g. Health and Safety Executive) and any associated improvement plan

	16.6
	The Service Purchaser may at any time inspect, measure, monitor and test the Service or any part of the Service or systems, processes and procedures relating to the Service or its delivery.

	16.7
	Prior to the commencement of the Contract the Service Provider will ensure that the following policies and procedures are in place and are available to the Service Purchaser. 

	
	16.7.1
	Equal Opportunities, Diversity and Disability 

	
	16.7.2
	Whistle Blowing

	
	16.7.3
	Recruitment and selection, Staff supervision and appraisal, Training and development (including induction and on-going training)

	
	16.7.4
	Health and Safety

	
	16.7.5
	Safeguarding Vulnerable Adults and/or Child Protection

	
	16.7.6
	Data Protection Act, Information Sharing, Freedom of Information

	
	16.7.7
	Complaints

	16.8
	The Service Provider will ensure that Service Users are informed of the Service Provider’s complaints procedure.

	17.0
	SAFEGUARDING – Adults and Children

	17.1
	The Service Provider is required to comply with the Somerset Multi-Agency policy for Safeguarding Vulnerable Adults. The Service Provider shall adopt Safeguarding Policies and such policies shall comply with the Service Purchaser’s safeguarding policy as amended from time to time.
http://www.somerset.gov.uk/irj/go/km/docs/CouncilDocuments/SCC/Documents/Community/Adult%20Social%20Care/Safeguarding%20docs%202012/Safeguarding%20Adults%20at%20Risk%20in%20Somerset%20Nov%202012%20publication%20version.pdf
and the South West Child Protection Procedures

http://www.online-procedures.co.uk/swcpp/
The Service Provider should ensure that all staff participating in this Service are aware of their responsibilities with respect to safeguarding children and child protection.  All staff have a statutory duty to safeguard and promote the welfare of children and young people

	17.2
	The Service Provider shall comply with the Safeguarding Vulnerable Groups Act (SVGA) 2006. 

	17.3
	The Service Provider shall not employ any individual who has been included in a Government held barred list for the purpose of providing any Service directly to a vulnerable adult or child or the provision of a Service which is likely to involve contact with a vulnerable adult.

	17.4
	The Service Provider will refer any information about an employee to the Disclosure and Barring Service (DBS) as required under the SVGA 2006.

	17.5
	The Service Provider will ensure that the appropriate level of DBS check is made for all employees who will be working with vulnerable adults and children. Employees must not be allowed to work unsupervised with vulnerable people until the DBS disclosure has been received.

	17.6
	The Service Provider will ensure that until the Standard DBS Check or Enhanced DBS Check or Enhanced DBS & Barred List Check (as appropriate) is obtained, the following safeguards will be put in place:

	
	17.6.1
	an appropriately qualified and experienced member of Staff is appointed to supervise the new member of Staff; and

	
	17.6.2
	wherever it is possible, this supervisor is on duty at the same time as the new member of Staff, or is available to be consulted; and

	
	17.6.3
	the new member of Staff is accompanied at all times by another member of staff, preferably the appointed supervisor, whilst providing services under this Contract; and

	
	17.6.4
	any other reasonable requirement of the Service Purchaser.

	17.7
	The Service Provider shall ensure, by putting in place effective controls and by other appropriate means  that, at all times during the Contract Period, Employees


	
	17.7.1
	behave ethically and appropriately in relation to Service Users

	
	17.7.2
	do not exert any emotional pressure on or otherwise manipulate any Service User

	
	17.7.3
	do not take any financial or other advantage of any Service User

	17.8
	For the purpose of enabling the Service Purchaser to monitor compliance with Clauses 17.1 to 17.6 above The Service Provider shall promptly at the Service Purchaser’s request

	
	17.8.1
	Allow the Service Purchaser’s officers or representatives reasonable access to any Service User or Employee

	
	17.8.2
	Allow the Service Purchaser’s officers or representatives to inspect any premises where the Services are being provided. The Service Purchaser will provide 10 Working Days’ Notice of any such inspection.

	
	17.8.3
	Subject to Clause 21.0 Data Protection disclose to the Service Purchaser such information about any Service User or Employee as the Service Purchaser may request

	17.9
	The Service will have a robust child protection and safeguarding policy and procedures in place to ensure that the welfare of children and young people is promoted and that they are protected from harm, in accordance with the South West Child Protection Policies and Procedures. This will include arrangements for safer recruitment of staff, induction, training and ongoing supervision and support of volunteers, staff and managers and what to do if there are concerns about a child or vulnerable adult.

	17.10
	The Service Provider, on request, provides the Service Purchaser with information and access to such documents as the Service Purchaser may require to enable it to satisfy itself that the Service Provider complies and will continue to comply with all current legislation in respect of equality and diversity.

	17.11
	The Service Provider must at all times during the term of this Contract have a Caldicott Guardian and shall notify the Service Purchaser of their identity and contact details prior to the Service Commencement Date. If the Provider replaces its Caldicott Guardian at any time during the term of this Contract, it shall promptly notify the Service Purchaser of the identity and contact details of such replacements.

	18.0
	CONSENT

	18.1
	The Service Provider must publish, maintain and operate a Service User consent policy which complies with Good Clinical Practice and the Law.

	19.0
	INCIDENTS REQUIRING REPORTING

	19.1
	If the Service Provider is CQC registered it shall comply with the requirements and arrangements for notification of deaths and other incidents to CQC in accordance with CQC Regulations and if the Provider is not CQC registered it shall notify Serious Incidents to any Regulatory Body as applicable, in accordance with the Law.

	19.2
	If the Service Provider gives a notification to the CQC or any other Regulatory Body under clause 19.1 which directly or indirectly concerns any Service User, the Provider must send a copy of it to the Service Purchaser within 5 Business Days. 

	19.3
	The Parties must comply with the arrangements for reporting, investigating, implementing and sharing the Lessons Learned from Serious Incidents, Patient Safety Incidents and non-Service User safety incidents that are agreed between the Service Provider and the Service Purchaser.

	19.4
	Subject to the Law, the Service Purchaser shall have complete discretion to use the information provided by the Provider under this clause 19.0 

	20.0
	FREEDOM OF INFORMATION

	20.1
	The Service Provider acknowledges that the Service Purchaser is subject to the requirements of the FOIA, and the EIRs and shall assist and cooperate with the Service Purchaser (at the Service Provider’s expense) to enable the Service Purchaser to comply with these Information disclosure requirements.

	20.2
	The Service Provider shall and shall ensure that any of its subcontractors will:

	
	20.2.1
	transfer any Request for Information to the Service Purchaser as soon as practicable after receipt and in any event within 2 (two) Working Days of receiving that Request for Information;

	
	20.2.2
	provide the Service Purchaser with a copy of all Information in its possession or power in the form that the Service Purchaser requires as soon as practicable and in any event within 10 (ten) Working Days (or such other period as the Service Purchaser may specify) of the Service Purchaser requesting that Information; and

	
	20.2.3
	provide all necessary assistance as reasonably requested by the Service Purchaser to enable the Service Purchaser to respond to a Request for Information within the time for compliance set out in the FOIA, and regulation 5 of the EIRs as applicable.

	20.3
	The Service Provider shall maintain an adequate records management system to enable it to retrieve the Information within the time limits prescribed in the FOIA and/or EIRs as applicable

	20.4
	The Service Purchaser shall be responsible for determining at its absolute discretion whether:-

	
	20.4.1
	The Information is exempt from disclosure under the FOIA or the EIRs as applicable;

	
	20.4.2
	the Information is to be disclosed in response to a Request for Information, and;

	
	20.4.3
	in no event shall the Service Provider respond directly to a Request for Information unless expressly authorised to do so by the Service Purchaser in writing.

	20.5
	The Service Provider acknowledges that the Service Purchaser may, acting in accordance with the Code of Practice on the Discharge of Functions of Public Authorities under Part I of the FOIA, be obliged to disclose Information:-

	
	20.5.1
	without consulting with the Service Provider, or;

	
	20.5.2
	following consultation with the Service Provider and having taken its views into account.

	20.6
	The Service Provider shall ensure that all Information produced in the course of the Contract or relating to the Contract is retained for disclosure and shall permit the Service Purchaser to inspect such Information and documents and records containing such Information as the Service Purchaser may request from time to time.

	20.7
	The Service Provider acknowledges that any lists or schedules provided by it outlining Confidential Information are of indicative value only and that the Service Purchaser may nevertheless be obliged to disclose Confidential Information in accordance with Condition 20.5.

	20.8
	The Service Provider shall comply with the Service Purchaser retention and destruction policy (details of which shall be provided by the Service Purchaser to the Service Provider upon request) and shall not destroy Information other than in accordance with that policy.  If the Service Purchaser notifies the Service Provider of a Request for Information held by the Service Provider which is due for destruction the Service Provider shall immediately suspend destruction of that Information until it receives further written notice from the Service Purchaser.  Upon the termination of this Contract the Parties shall agree which party has the control of the retained Information. Should the Service Provider retain control of the Information on behalf of the Service Purchaser, this Condition 20.0 shall remain in force beyond the termination of this Contract.

	20.9
	The Service Provider shall indemnify the Service Purchaser against all claims, demands, actions, costs, proceedings and liabilities that the Service Purchaser incurs due to the Service Provider’s or any subcontractor’s breach of this Condition 20.0.

	20.10
	If the Service Provider receives a request for information under the FOIA, it will not respond to such request (unless directed to do so by the Service Purchaser) and will promptly (and in any event within 2 Business Days) transfer the request to the Service Purchaser.

	21.0
	DATA PROTECTION

	21.1
	Any information and data provided by the Service Provider to the Service Purchaser and used by the Service Purchaser directly or indirectly in the performance of this Contract shall remain at all times the property of the Service Purchaser. It shall be identified, clearly marked and recorded as such by the Service Provider on all media and in all documentation.

	21.2
	The Service Provider shall take all reasonable precautions to preserve the integrity and prevent any corruption or loss, damage or destruction of the data and information.

	21.3
	The Service Provider agrees to comply and have adequate measures in place to ensure that its staff comply at all times with the provisions and obligations contained in (as amended from time to time):

	
	21.3.1
	The Data Protection Act 1998

	
	21.3.2
	The Telecommunications (Data Protection and Privacy) (Direct Marketing) Regulations 1998

	
	21.3.3
	The Consumer Protection Distance Selling Regulations 2000

	21.4
	The Service Provider will only process such Personal Data as is necessary to perform its obligations under this Contract. All personal data acquired by the Service Provider from the Service Purchaser shall only be used for the purposes of this Contract and shall not be further processed or disclosed without the consent of the Service Purchaser.

	21.5
	Nothing in this Contract shall oblige the Service Purchaser to disclose any information to the Service Provider if it is of the view that to do so would be a breach of the Data Protection Act 1998.

	21.6
	The Service Provider shall indemnify the Service Purchaser for any breach of the legislation in clause 21.3 above which renders the Service Purchaser liable for any costs, fines, claims or expenses howsoever arising

	21.7
	In fulfilment of its obligations under clause 21.3 the Service Provider will have in place and will maintain at all times the Information Standards which will deal comprehensively with:

	
	21.7.1
	The protection of the confidentiality, integrity and security of all and any information supplied to the Service Provider by the Service Purchaser;

	
	21.7.2
	The audit and accounting procedures in place to deal with the requirements of this clause;

	
	21.7.3
	The reliability and training of staff to ensure awareness of (and compliance with) their obligations under clause 21.3

	
	21.7.4
	Any other measures and procedures to ensure that the Service Provider’s obligation under the clause 21.3 is met.


	21.8
	The Service Provider agrees to:

	
	21.8.1
	Provide the Service Purchaser with such information and access to its premises (upon giving reasonable notice) as the Service Purchaser may reasonably require to satisfy itself that  the Service Provider is complying with the obligations referred to in this clause

	
	21.8.2
	Makes such application for a change in its notification and take such other steps as may be reasonably practicable to afford the Service Purchaser access to information which is reasonably required by the Service Purchaser in connection with or for any purpose connected with its rights and obligations under this Contract.

	21.9
	The Service Provider shall take all reasonable steps to ensure that all its agents, partners and sub-contractors comply with all the provisions set out above whenever they are processing the Service Purchaser information or data as part of this Contract. 

	21.10
	The Service Provider shall report all incidents (including security and confidentiality of Service User information) to the Service Purchaser as soon as is reasonably possible.  Where said incidents involve the loss of Personal Data and/or Sensitive Personal Data, and/or where there may be a high risk of damage or distress to Service Users as a result of this incident, these must be reported to the Service Purchaser within 48 hours of the incident occurring.

	21.11
	In the event of an incident being reported, the Service Provider will undertake to investigate and correct any breaches of security

	21.12
	The Service Provider must create, maintain, store and retain Service User health records for all Service Users. The Service Provider must retain Service User health records for the periods of time required by Law and securely destroy them thereafter in accordance with any applicable Guidance.

	
	

	
	
	

	
	
	

	22.0
	CONFIDENTIALITY

	22.1
	Each party shall keep secret and confidential all Confidential Information belonging to the other party disclosed or obtained as a result of the relationship of the parties under the Contract and shall not use nor disclose the same, save for the purposes of the proper performance of the Contract or with the prior written consent of the other party.  Where disclosure is made to any employee, Service Provider, sub-contractor or agent, it shall be done subject to obligations equivalent to those set out in this Condition and each party agrees to ensure that if the other party so requests prior to such disclosure such employee, Service Provider, sub-contractor or agent enters into a deed of covenant with the other party in a form reasonably acceptable to that other party containing obligations equivalent to those set out in this Condition. Each party shall use its reasonable endeavours to ensure that any such employee, Service Provider, sub-contractor or agent complies with such obligations. Each party shall be responsible to the other party in respect of any disclosure or use of such Confidential Information by a person to whom disclosure is made.

	22.2
	The obligations of confidentiality in this condition shall not extend to any matter which either Party can show is in or has become part of the public domain other than as a result of a breach of the obligations of confidentiality under these conditions; or was in its written records prior to the date of the Contract; was independently disclosed to it by a third party; or is required to be disclosed under any applicable law, or by order of a court or governmental body or other competent authority.

	22.3
	Without prejudice to any other rights and remedies the Service Purchaser may have:

	
	22.3.1
	The Service Provider agrees that the Confidential Information is valuable and that damages may not be an adequate remedy for any breach of this condition by the Service Provider.  Accordingly, the Service Provider agrees that the Service Purchaser shall be entitled without proof of special damage to the remedies of an injunction and other equitable relief for any actual or threatened breach by the Service Provider of this condition

	
	22.3.2
	The Service Provider shall reimburse the Service Purchaser for any costs, claims, demands or liabilities of whatsoever nature arising out of a breach or threatened breach of its obligations under this condition

	22.4
	The provisions of this condition shall continue following expiry or termination for any reason of this Contract for a period of 2 (two) years.

	22.5
	At the Disclosing Party's request, all Confidential Information that is in the possession of the Receiving Party shall be returned to the Disclosing Party or destroyed

	22.6
	In the event that the Service Provider fails to comply with this condition, the Service Purchaser reserves the right to terminate the Contract by notice in writing with immediate effect.

	22.7
	The Receiving Party may disclose the Disclosing Party’s Confidential Information:

	
	22.7.1
	in connection with any dispute resolution under clause 35 (Contractual Disputes);

	
	22.7.2
	in connection with any litigation between the Parties;

	
	22.7.3
	to its staff, consultants and sub-contractors, who shall in respect of such Confidential Information be under a duty no less onerous than the Receiving Party’s duty;

	
	22.7.4
	to comply with a regulatory bodies request.

	22.8
	The obligations in clause 22 will not apply to any Confidential Information which:

	
	22.8.1
	is in or comes into the public domain other than by breach of this Contract;

	
	22.8.2
	the Receiving Party can show by its records was in its possession before it received it from the Disclosing Party; or

	
	22.8.3
	the Receiving Party can prove that it obtained or was able to obtain from a source other than the Disclosing Party without breaching any obligation of confidence.

	22.9
	The Receiving Party shall indemnify the Disclosing Party and shall keep the Disclosing Party indemnified against Losses and Indirect Losses suffered or incurred by the Disclosing Party as a result of any breach of this clause 22.

	22.10
	The Parties acknowledge that damages would not be an adequate remedy for any breach of this clause 22 by the Receiving Party, and in addition to any right to damages the Disclosing Party shall be entitled to the remedies of injunction, specific performance and other equitable relief for any threatened or actual breach of this clause 22.

	22.11
	This clause 22 shall not limit the Public Interest Disclosure Act 1998 in any way whatsoever.

	22.12
	The obligations in clause 22.1 and clause 22.2 shall not apply where the Confidential Information is related to an item of business at a board meeting of the Service Purchaser or of any committee, sub-committee or joint committee of the Service Purchaser or is related to an executive decision of the Service Purchaser and it is not reasonably practicable for that item of business to be transacted or that executive decision to be made without reference to the Confidential Information, provided that the Confidential Information is exempt information within the meaning of Section 101 of the Local Government Act 1972 (as amended), the Service Purchaser shall consider properly whether or not to exercise its powers under Part V of that Act or (in the case of executive decisions) under the Local Authorities (Executive Arrangements) (Access to Information) (England) Regulations 2000 as amended to prevent the disclosure of that Confidential Information and in doing so shall give due weight to the interests of the Service Provider and where reasonably practicable shall consider any representations made by the Service Provider


	23.0
	INTELLECTUAL PROPERTY RIGHTS

	23.1
	In the absence of prior written contract by the Service Purchaser to the contrary, all Intellectual Property created by the Service Provider or any employee, agent or subcontractor of the Service Provider:

(a) in the course of performing the Services; or  

(b) exclusively for the purpose of performing the Services, 

shall vest in the Service Purchaser on creation.



	23.2
	The Service Provider shall indemnify the Service Purchaser against all claims, demands, actions, costs, expenses (including legal costs and disbursements on a solicitor and client basis), losses and damages arising from, or incurred by reason of, any infringement or alleged infringement (including the defence of such alleged infringement) of any Intellectual Property Right, except to the extent that they have been caused by or contributed to by the Service Purchaser’s acts or omissions. 

	24.0
	CONTRACT DATA

	24.1
	The Parties agree that all Intellectual Property Rights in the Contract Data will vest in the Service Purchaser and the Contract Data will be held or transferred as described below:

	
	24.1.1
	The incoming Service Provider will agree with the Service Provider what Contract Data is transferred as part of the transfer of Service prior to or shortly after the termination date as shown in Condition 5.

	
	24.1.2
	Any Contract Data that is not transferred to an incoming Service Provider at the time of the original transfer of Service, will remain the property of the Service Purchaser and can be requested by the Service Purchaser at any time (in a useable format and in accordance with the retention timescales) giving reasonable notice, unless there is a Statutory responsibility for the Service Purchaser and/or a requirement to safeguard a Service User in which case the Service Provider will provide the Contract Data within 24 hours to either the Service Purchaser or the incoming Service Provider (as appropriate).

	
	24.1.3
	This Condition 24.0 shall survive termination.

	24.2
	As an incoming Service Provider, the Service Provider acknowledges and agrees that it shall have no Intellectual Property Rights over any Contract Data transferred to it that has originated from either the Service Purchaser or the outgoing Service Provider


	25.0
	EQUAL OPPORTUNITIES

	25.1
	The Service Provider adopts a policy to comply with its statutory obligations under the Acts listed below and accordingly does not treat one group of people less favorably than others because of their colour race nationality ethnic origin, sex, sexual orientation, religion or belief, age or any disability or for any other reason specified in any legislation introduced during the service period,  in relation to decisions to recruit train or promote or otherwise in relation to the terms and conditions on which it engages its personnel and does not discriminate on such groups in selection of any Subcontractors or other Service Providers.

	
	25.1.1
	the Equality Act 2010

	
	25.1.2
	any other equalities legislation introduced during the service period

	25.2
	In the event of any finding of unlawful discrimination being made against the Service Provider by any court or tribunal, or of any adverse finding in any formal investigation by the Equality and Human Rights Commission the Service Provider takes appropriate steps to prevent repetition of the unlawful discrimination and, on request, provides the Employer with details of any steps taken.

	25.3
	The Service Provider, on request, provides the Service Purchaser with examples of the instructions and other documents, recruitment advertisements and other literature.

	25.4
	The Service Provider observes as far as possible the Equality and Human Rights Commission’s Codes of Practice in employment.  

	25.5
	The Service Provider uses reasonable endeavours to procure that Subcontractors comply with this Clause 25.0 as if reference to the Service Provider were a reference to any Subcontractor.

	25.6
	The Service Provider implements procedures and systems which would fulfill the Service Delivery Statements in respect of avoidance of discrimination and the support of equal opportunities. 

	25.7
	The Service Provider must provide appropriate assistance and make reasonable adjustments for Service Users, who do not speak, read or write English or who have communication difficulties (including without limitation hearing, oral or learning impairments).

	26.0
	THIRD PARTY RIGHTS

	26.1
	This agreement shall not confer any rights or benefits on any person who is not a Party, nor shall any such person have any right under the Contracts (Rights of Third Parties) Act 1999 or otherwise to enforce any terms of this agreement in his own right.

	27.0
	HEALTH AND SAFETY

	27.1
	The Service Provider shall at all times take all such precautions as are necessary to protect the health and safety of all persons who may be affected by the provision of the Services, whether those persons are employed by the Service Provider, the Service Purchaser’s employees, Service Users or members of the public, and shall comply with the requirements of the Health and Safety at Work Act etc 1974 and of any other Acts, Regulations or Orders pertaining to Health and Safety at work or any re-enactment thereof. 

	27.2
	On request the Service Provider shall provide to the Service Purchaser copies of the Service Provider’s risk assessments relating to the Service.

	27.3
	The Service Purchaser shall be empowered to suspend the provision of the Service or part thereof in the event of non-compliance by the Service Provider with this Condition 27.0 or with its legal duties in Health and Safety matters. The Service Provider shall not resume provision of the Service or such suspended part until the Service Purchaser’s representative is satisfied that the non-compliance has been rectified. In respect of any such period of suspension the Dispute procedure shall apply.

	27.4
	If during the Service Provider’s performance of the Contract the Health and Safety of any person including Service Users is endangered then the Service Provider shall discuss with the Service Purchaser how to remedy the situation and take the necessary action or steps to remedy the situation.

	27.5
	The Service Provider shall inform the Service Purchaser’s representative at the annual Review of any changes in protocols or procedures linked to Health & Safety incidents.

	27.6
	Any accident or incident involving medication, a fall or death shall be recorded by the Service Provider. The Service Provider will produce a report for the annual contract review (or on request of the Service Purchaser) identifying actions taken in response to such accidents and incidents.

	28.0
	COMMUNITY SAFETY

	28.1
	The Service Purchaser has a statutory duty under Section 17 of the Crime and Disorder Act 1998 and Police and Justice Act 2006 (as amended/replaced from time to time and to any sub-ordinate legislation/by-law made under the statute and any Parliamentary codes of practice) to prevent crime, disorder and the misuse of drugs, alcohol and other substances in Somerset. The Service Provider will take reasonable and appropriate action to inhibit the causes and consequences of criminal, abusive, intimidatory, and antisocial behaviour wherever possible.

	29.0
	SUSTAINABILITY

	29.1
	The Service Purchaser is committed to using the resources entrusted to it to ensure best value for money at the least possible cost to the environment. As part of this commitment to the environment, the Council’s procurement policy will, wherever practicable, focus on:

	
	29.1.1
	specifying less environmentally damaging products

	
	29.1.2
	promoting greater use of renewable sources

	
	29.1.3
	encouraging the Service Providers to use environmentally friendly practices throughout the production process.

	29.2
	At the request of the Service Purchaser, the Service Provider shall provide evidence of their practices and procedures as they relate to the protection of the environment.

	30.0
	INSURANCE

	30.1
	The Service Provider shall effect and maintain with a reputable insurance company  the following minimum insurance arrangements:

	
	30.1.1
	Employers Liability: £10,000,000 in respect of any one claim.

	
	30.1.2
	Public Liability: £5,000,000 in respect of any one claim.

	
	30.1.3
	Business Interruption: adequate/appropriate to size and turnover of business.

	30.2
	Where appropriate to the Service, the Service Provider will also hold a policy for Professional Indemnity Insurance: £2,000,000 in respect of any one claim.

	30.3
	At the request of the Service Purchaser, the Service Provider shall produce the necessary insurance certificate(s) for inspection.

	30.4
	The Service Provider will be responsible for all loss or damage to Service Users' property whilst such property is in the custody or control of the Service Provider or his/her staff.

	31.0
	INDEMNITY AND LIABILITY

	31.1
	The Service Provider undertakes to indemnify the Service Purchaser and any new Service Provider, (and their employees, subcontractors and agents) and keep them indemnified against all costs, claims, demands and expenses incurred by them including both direct loss and Consequential Loss made against or incurred or suffered by any of them resulting from:

	
	31.1.1
	any claim, action or demand by a third party that the provision of the Services by the Service Provider or the use by the Service Purchaser of any materials generated or created or procured or used by the Service Provider in supplying the Services infringes the intellectual property rights of that third party;

	
	31.1.2
	any claim, action or demand by or on behalf or in respect of any member or former member of the Service Provider’s Personnel in connection with their employment by the Service Provider or subcontractor of the Service Provider howsoever arising.

	31.2
	The Service Provider undertakes to indemnify the Service Purchaser and to keep the Service Purchaser indemnified against:

	
	31.2.1
	Any National Insurance Contributions and/or tax (whether PAYE or otherwise), including any interest, penalties or costs incurred in connection with the same, which may at any time be levied, demanded or assessed on the Service Purchaser by the Inland Revenue or other statutory authority as a result of the provision of the Services of the Service Provider to the Service Purchaser; and

	
	31.2.2
	Any legal fees or other costs incurred by the Service Purchaser in enforcing its rights under this clause.

	31.3
	Save in relation to Condition 27.4, the Service Provider’s total liability under or in connection with the Contract shall not exceed the greater of the sums paid by the Service Purchaser under the Contract or such sum as shall be receivable by the Service Provider in respect of any claim under any insurance policy affected by the Service Provider from time to time.  

	31.4
	Nothing in the Contract shall exclude or limit the liability of either party or any of its officers, employees or agents in respect of:

	
	31.4.1
	death or personal injury caused by its negligence; or

	
	31.4.2
	any fraudulent misrepresentation which it may have made.

	31.5
	The Service Purchaser shall not be liable to the Service Provider under contract, negligence or otherwise for any economic loss or loss of profit or business (direct or indirect) or any Consequential Loss howsoever caused, or any liability arising to any third party (unless and to the extent such liability arises as a direct consequence of the Service Provider acting on the express written instructions of the Service Purchaser).

	32.0
	SEVERANCE

	32.1
	If any part of this Contract becomes invalid, illegal or unenforceable the Parties shall, in such event, negotiate in good faith in order to agree the terms of a mutually satisfactory provision to be substituted, which gives effect to their original intentions.

	33.0
	SERVICE PROVIDER DEFAULT

	33.1
	The Service Provider shall advise the Service Purchaser immediately on becoming aware of any event or circumstances which constitute or may constitute a Service Provider Default.

	33.2
	If the Service Purchaser is satisfied, having consulted with the Service Provider, that the Service Provider has committed a Service Provider Default, the Service Purchaser may without prejudice to its rights of termination under Clauses  36.0 and 37.0, take any one or more of the following measures:

	
	33.2.1
	it may, for a period of not more than six months, suspend the provision of some or all of the services affected by the Default

	
	33.2.2
	it may, for a period of not more than six months, deduct from the Contract Price, the amount which, in the Service Purchaser’s reasonable opinion, would otherwise have been paid by the Service Purchaser for the provision of some or all of the Services affected by the Default

	
	33.2.3
	it may, for a period of not more than three months provide or arrange to provide management assistance or such other appropriate assistance to the Service Provider and any associated costs of such assistance  will be chargeable to the Service Provider

	
	33.2.4
	it may require the Service Provider to make a rectification proposal in accordance with Clause 33.3 and 33.4

	
	33.2.5
	it may issue a rectification notice to the Service Provider specifying the action to be taken by the Service Provider and the Service Provider shall rectify the Default in accordance with the rectification notice at its own expense.

	33.3
	Within 20 working days (or such longer period as the Service Purchaser may specify) of the receipt of the Proposal Notice the Service Provider shall make  a rectification proposal which shall as a minimum specify:

	
	33.3.1
	the extent to which the Service Provider intends to rectify the Default

	
	33.3.2
	the timescale within which the Service provider intends to rectify the Default

	
	33.3.3
	the details of the action the Service provider proposes to take to rectify the Default.

	33.4
	If the Service Purchaser receives the Service Provider’s rectification proposal under Clause 33.3 within 20 working days (or such longer period as the Service Purchaser may specify):

	
	33.4.1
	the Service Purchaser shall consider and may, in consultation with the Contractor, amend the proposal

	
	33.4.2
	the Service Provider shall rectify the Default in accordance with the proposal as accepted or amended by the Service Purchaser at its own expense and without imposing any charge on the Service Purchaser.

	34.0
	SERVICE USER INVOLVEMENT

	34.1
	The Service Provider shall engage, liaise and communicate with Service Users, their Carers and Legal Guardians in an open and clear manner in accordance with the Law, Good Clinical Practice and their human rights.

	34.2
	As soon as reasonably practicable following any reasonable request from the Service Purchaser, the Service Provider must provide evidence to the Service Purchaser of the involvement of Service Users, Carers and Staff in the development of Services.

	34.3
	On request from the Service Purchaser, the Service Provider must carry out a Service User surveys (and Carer surveys) and shall carry out any other surveys reasonably required by the Service Purchaser in relation to the Services. The form and method of reporting such surveys will be agreed between the Parties.

	34.4
	The Service Provider must review and provide a written report to the Service Purchaser on the results of each survey carried out under clause 34.3 and identify any actions reasonably required to be taken by the Service Provider in response to the surveys.  The Service Provider must implement such actions as soon as practicable. If required by the Service Purchaser, the Provider must publish the outcomes and actions taken in relation to such surveys.  

	35.0
	CONTRACTUAL DISPUTES 

	35.1
	All Parties to this Contract shall use their best endeavours to resolve by agreement any disputes between them with respect to any matter relating to this Contract.

	35.2
	In order to resolve disputes, both Parties will use the following procedure.

	
	35.2.1
	Level 1 – Response/Disputes:

	
	
	35.2.1.1
	either Party shall advise the other immediately in writing on becoming aware of any event or circumstance which constitutes or may constitute a Dispute

	
	
	35.2.1.2
	both Parties shall meet as soon as is reasonable possible to discuss the area(s) of concern and endeavour to resolve the issue(s)/complaint(s). If they are unable to do so within 30 working days, or within such longer period as the Parties may agree, the Dispute shall be resolved in accordance with Clause 33.2.2.

	
	35.2.2
	Level 2 – Unresolved Action Following Level 1:

	
	
	35.2.2.1
	either Party will bring the matter to the attention of their senior managers.

	
	
	35.2.2.2
	either Party will write to the other outlining the cause for concern and detailing the steps each Party has already taken, and outline the issues that are still unresolved.

	
	
	35.2.2.3
	both Parties will arrange to meet within 10 working days to endeavour to resolve the Dispute. If they are still unable to do so the Dispute shall be resolved in accordance with Clause 33.2.3.

	
	35.2.3
	Level 3 – Unresolved Action Following Level 2:

	
	
	35.2.3.1
	either Party will write to the other informing them that the Service will be suspended from new referrals whilst the Dispute remains unresolved.

	
	
	35.2.3.2
	if the Dispute is still not resolved, then the matter may, if the Parties agree, be referred to independent mediation as soon as reasonably practicable. The mediator shall be an individual or organisation agreeable to both Parties. Any costs of mediation will be borne in equal parts between the Parties

	
	
	35.2.3.3
	if the matter cannot be satisfactorily resolved through mediation, then the matter may, if the Parties agree, be referred to an independent arbiter agreed by the Parties. Responsibility for any costs of arbitration will be decided by the arbiter. The Parties agree that the decision of the arbiter is final.

	35.3
	The use of the dispute resolution procedures set out in this Clause 35.0 shall not delay or take precedence over the provisions for termination set out in Clauses 36.0 and 37.0

	36.0
	TERMINATION OF INDIVIDUAL SERVICES 

	36.1
	Individual services shown in Schedule A: Service Specification may be terminated by either Party by giving not less than 3 (three)  Months' Notice in writing to that effect but subject to the respective rights and liabilities of the Parties accrued to the date of such termination.  

	36.2
	Any such termination of individual services will have no effect on the other functions provided under this Contract.  

	36.3
	A revised Financial Schedule will be issued to reflect any changes made under Clause 36.1.

	37.0
	TERMINATION OF CONTRACT

	37.1
	Without prejudice to Clause 5.0 Duration of Agreement either Party may terminate this agreement at any time by giving to the other party not less than 3 (three) Months’ Notice in writing to that effect but subject to the respective rights and liabilities of the Parties accrued to the date of such termination.

	37.2
	Both Parties will use their best endeavours to ensure that the Service Users needs are met as agreed through this Contract. In the event of termination, or possible termination, the onus will be on both Parties to give as much notice as possible, to safeguard the Service Users interests.

	37.3
	The Service Purchaser shall not be responsible for any redundancy costs on termination.

	37.4
	Termination of this Contract shall have no effect on the liability of either Party to the payment of any sums arising under this Contract prior to the date upon which termination takes place.

	37.5
	The Service Purchaser may terminate the Contract  with immediate effect and recover from the Service Provider the amount of any loss resulting from such termination, where the Service Provider:

	
	37.5.1
	becomes bankrupt or insolvent or (being a company) makes an arrangement with its creditors or has a receiver appointed or commences to be wound up, other than for the purpose of amalgamation or reconstruction

	
	37.5.2
	commits a Service Provider Default which amounts to  a repudiatory breach of this Contract

	
	37.5.3
	commits a Service Provider Default which amounts to a breach of its obligations under;

	
	
	37.5.3.1
	Clause 9.0 Licences and Consents

	
	
	37.5.3.2
	Clause 15.0 Assignment, Novation and Sub Contracting

	
	
	37.5.3.3
	Clause 17.0 Safeguarding

	
	
	37.5.3.4
	Clause 23.0 Intellectual Property Rights

	
	
	37.5.3.5
	Clause 42.0 Prevention of Corruption and Fraud

	
	37.5.4
	falsifies any information provided in connection with this Contract or any relevant information, which is requested and required under this Contract, is not provided within a reasonable time

	
	37.5.5
	does not carry on its business in the same manner as at the Commencement Date for  a period of 30 consecutive days

	
	37.5.6
	fails to rectify a Service Provider Default in accordance with Clause 33.0

	
	37.5.7
	indicates that it no longer intends to perform its obligations under this agreement


	38.0
	WITHHOLDING AND/ OR DISCONTINUATION OF SERVICE

	38.1
	Except where required by the Law, the Service Provider shall not be required to provide or to continue to provide Services to any Service User:

	
	38.1.1
	who in the reasonable professional opinion of the Service Provider is unsuitable to receive the relevant Service, for as long as such unsuitability remains;

	
	38.1.2
	who displays abusive, violent or threatening behavior unacceptable to the Service Provider (acting reasonably and taking into account the mental health of that Service User);

	
	38.1.3
	in that Service User’s domiciliary care setting or circumstances (as applicable) where that environment poses a level of risk to the Staff engaged in the delivery of the relevant Service that the Service Provider reasonably considers to be unacceptable; or

	
	38.1.4
	where expressly instructed not to do so by an emergency Service Provider who has authority to give such instruction, for so long as that instruction applies.

	38.2
	If the Service Provider proposes not to provide or to stop providing a Service to any Service User:

	
	38.2.1
	where reasonably possible, the Service Provider must explain to the Service User, taking into account any communication or language needs, the action that it is taking, when that action takes effect, and the reasons for it (confirming that explanation in writing within 2 Business Days);

	
	38.2.2
	the Service Provider must tell the Service User of the right to challenge the Service Provider’s decision through the Service Provider’s complaints procedure and how to do so;

	
	38.2.3
	the Provider must inform the Service Purchaser in writing without delay and wherever possible in advance of taking such action.

	39.0
	TRANSFER OF AND DISCHARGE FROM CARE OBLIGATIONS

	39.1
	The Service Provider must comply with any Transfer of and Discharge from Care Protocols agreed by the Parties.

	40.0
	COMPLAINTS

	40.1
	The Service Provider must at all times comply with the relevant regulations for complaints relating to the provision of the Services.

	40.2
	If a complaint is received about the standard of the provision of the Services or about the manner in which any of the Services have been supplied or work has been performed or about the materials or procedures used or about any other matter connected with the performance of the Service Provider’s obligations under this Contract, then the Service Purchaser may take any steps it considers reasonable in relation to that complaint, including investigating the complaint and discussing the complaint with the Service Provider, CQC or/and any Regulatory Body. Without prejudice to any other rights the Service Purchaser may have under this Contract, the Service Purchaser may, at its sole discretion, uphold the complaint and take any action specified in clause 33 (Service Provider Default).

	41.0
	CONSEQUENCES OF TERMINATION

	41.1
	Any termination of this Contract for any reason shall be without prejudice to any other rights or remedies a Party may be entitled to at law or under this Contract and shall not affect any accrued rights or liabilities of either Party nor the coming into force or the continuance in force of any provision of this Contract which is expressly or by implication intended to come into or continue in force on or after such termination.

	41.2
	Upon termination of this Contract for any reason:

	
	41.2.1
	any outstanding payments shall remain due and payable by the Service Purchaser to the Service Provider in accordance with the terms of this Contract

	
	41.2.2
	the Service Provider shall render reasonable assistance to the Service Purchaser, if requested, to the extent necessary to effect an orderly hand-over of the Services to the Service Purchaser or a Replacement Service Provider such that the Services can be carried on with the minimum of interruption and inconvenience to the Service Purchaser. The Service Purchaser shall reimburse the Service Provider for such assistance at the most economic rates then prevailing for customers of the Service Purchaser for the same or similar Services

	
	41.2.3
	the Service Provider shall return to the Service Purchaser or at the Service Purchaser’s direction to a replacement Service Provider all Confidential Information belonging to the Service Purchaser and warrant in writing that no copies of any such Confidential Information have been retained. If the Service Provider fails to return such information or any other property of the Service Purchaser under its care and control on or before the date of termination, the Service Purchaser shall be entitled and is hereby licensed to enter the Service Provider’s premises and seize the same

	
	41.2.4
	The Service Provider shall obtain consent to share information from all current patients and will provide a list of those patients currently receiving the service and their contact details to any Replacement Service Provider to enable continuity of service provision to those patients.

	
	41.2.5
	in the event that following termination of this agreement that the requirements of the TUPE regulations are applicable then Clauses 41.2.5 to 41.2.7 shall apply. The Service Provider shall, within ten working days of receiving a request from the Service Purchaser, provide to the Service Purchaser or to a Replacement Service Provider nominated by the Service Purchaser the following information:

	
	
	41.2.5.1
	such details of their employment or engagement and related issues as the Service Purchaser may specify including the remuneration, benefits, entitlements, contracts or terms of employment or engagement and pensions rights of such employees and any outstanding claims, liabilities and proceedings in respect of them

	
	
	41.2.5.2
	such other information as is reasonably required by the Service Purchaser in order to permit compliance with TUPE by the Service Purchaser or a Replacement Service Provider.

	
	41.2.6
	the Service Provider shall inform the Service Purchaser or Replacement Service Provider (as applicable) in a timely manner, and in any event within 14 days, of any changes to such information detailed in clause 41.2.5.

	
	41.2.7
	as at the date of termination or novation of this Contract, the Service Provider shall (if requested by the Service Purchaser) warrant to the Service Purchaser or any Replacement Service Provider as to the accuracy and completeness of all and any information provided pursuant to Clause 41.2.5.


	42.0
	PREVENTION OF CORRUPTION AND FRAUD

	42.1
	The Service Provider shall not offer, give or agree to give, and warrants that in entering this agreement it has not offered, given or agreed to give, to the Service Purchaser or any other public body or any person employed by or on behalf of the Service Purchaser or any other public body any gift or consideration of any kind as an inducement or reward:

	
	42.1.1
	for doing or not doing (or for having done or not having done) any act in relation to the obtaining or execution of this agreement or any other agreement with the Service Purchaser or any public body; or

	
	42.1.2
	for showing or not showing favour or disfavour to any person in relation to this agreement or any other agreement with the Service Purchaser or any other public body.

	42.2
	The Service Provider warrants that it has not paid commission or agreed to pay commission to the Service Purchaser or any public body or any person employed by or on behalf of the Service Purchaser or any other public body in connection with this agreement.

	42.3
	The Service Provider shall take all reasonable steps to prevent fraud by any Employee or Sub contractor in connection with the receipt of funds from the Service Provider or otherwise in relation to this agreement.

	42.4
	The Service Provider shall notify the Service Purchaser immediately if he has reasonable grounds to believe that any Fraud has been committed, is being committed or is likely to be committed in connection with the receipt of funds from the Service Provider or otherwise in relation to this agreement.

	43.0
	LEGISLATION

	43.1
	The Service Provider shall provide the Services in compliance with all Applicable Laws.

	43.2
	The Service Purchaser and the Service Provider will be bound by this Contract for current and future changes to legislation requirements in the provision of this Service. Service Providers will be given reasonable time, unless directed by the legislation, to comply with the new legislation. 

	43.3
	The Service Purchaser will actively support the Service Provider to enforce legislation.

	44.0
	AMENDMENTS

	44.1
	This agreement shall not be amended except by a written agreement of the Parties, except where explicitly described within a particular condition.

	45.0
	CORPORATE IMAGE/MEDIA COVERAGE

	45.1
	Both the Service Purchaser and the Service Provider shall ensure that all information, any material given and distributed to Service Users or any other material issued for the purpose of media coverage regarding this agreement, will refer to the Service as being a contractual partnership between all funding partners and the Service Provider.

	45.2
	The Parties to this agreement recognise that as part of the public sector, special public accountability exists. To avoid potentially damaging, inaccurate or untimely media coverage, the following protocol applies which all Parties shall observe and agree to comply with:

	
	45.2.1
	inaccurate or misleading reporting shall be avoided

	
	45.2.2
	personal or sensitive information shall remain confidential

	
	45.2.3
	avoiding communication or the use of material which may become liable to mislead the public or be materially detrimental to the good name, goodwill, reputation and image of either party.

	46.0
	SOCIAL NETWORKING AND INTERNET SAFETY

	46.1
	The Service Provider must have a social networking and/or social media policy and guidance for all Staff.

	46.2
	The Service Provider is only permitted to use social media platforms to market or deliver the Service when the Service Purchaser has given prior written approval to do so.

	46.3
	If, subject to Condition 46.2, the Service Provider uses social media platforms to market or deliver the Service, all Staff who administer them must ensure they are used in a professional context and have undertaken e-Safety training.

	46.4
	If the Service Provider uses social media platforms to market or deliver the Service, a risk assessment must be undertaken and can be requested by the Service Purchaser at any time.

	47.0
	EMERGENCY PLANNING

	47.1
	Unforeseen Changes or Events
In the event of an unforeseen change to the specified location or provision of service, the Service Provider shall comply with any emergency arrangements adopted by Somerset County Council. The Service Provider shall make contingency provision to ensure the continuity of supply in circumstances where an unforeseen or unplanned event occurs.
The Service Provider shall have in place a business continuity plan which sets out how essential Services will be maintained during events such as severe weather, loss of power, pandemic flu. 

	47.2
	Civil Contingency Legislation
In times of emergency, the County Council may need to use the Service Provider’s premises and provisions in order that the Authority is able to fulfil its obligations under civil contingency legislation when responding in support of the emergency services or the wider community. All arrangements, training costs, wages and other reasonable expenses involved in releasing staff and using provisions will be paid by the County Council.

	48.0
	FORCE MAJEURE

	48.1
	Neither Party shall be liable for any delay or failure to carry out its obligations under this Contract caused by Force Majeure provided that it promptly gives written Notice of the occurrence of Force Majeure relied on to the other Party and it uses all reasonable endeavours to remove or avoid the effect of such Force Majeure as promptly as is practicable. If any Force Majeure is relied on for longer than 60 days by either Party under this Clause, the other shall be entitled to terminate this Contract forthwith on written notice.

	48.2
	A Party cannot claim relief as a result of an event of Force Majeure, if the event of Force Majeure is attributable to that Party's wilful act, neglect or failure to take reasonable precautions against the relevant event of Force Majeure



	49.0
	TUPE

	49.1
	If TUPE applies to this contract the Service Provider is required to comply fully with all relevant legislation.

	49.2
	During the final year of this Contract, or such other time as requested by the Service Purchaser, the Service Provider shall supply on demand, within reasonable time and in any event within 20 Working Days of a request, such information concerning the terms and conditions of service, of all Staff who are engaged in the delivery of the Service specified by the Service Purchaser so that it can come to a view as to whether the TUPE Regulations 2006 are likely to apply to the award of a new Contract and make such provision in the tender documentation. Failure to provide such information may result in the Service Provider being excluded from being able to tender for future contracts.

	49.3
	The Service Provider shall warrant the accuracy and completeness of all information provided to the Service Purchaser (as per Condition 49.2) and authorises the Service Purchaser to use any and all the information as it may consider necessary for the purposes of its business or for informing any future tenderer.  Further, the Service Provider shall notify the Service Purchaser promptly of any changes after the date the aforesaid information is supplied.  

	50.0
	ASSETS

	
	Not used

	51.0
	NOTICES

	51.1
	Any Notice to a Party under this agreement shall be in writing and shall be sufficiently served if served personally on the addressee or sent by prepaid first class post, pre paid recorded delivery post or facsimile transmission to the address of the Party as set out in Schedule C: Contact Points. 

	51.2
	A Notice shall be deemed to have been served at the time of delivery if delivered personally, 48 hours after posting, 2 hours after transmission if service by facsimile on a working day prior to 1500 hours or in any other case at 1000 hours on the working day immediately after the day of dispatch.

	52.0
	BUILDINGS 

	52.1
	Buildings used for the provision of the Service must meet all legal requirements and have access arrangements and equipment appropriate to the needs of service users.

	52.2
	In time of emergency, the Service Purchaser may need to use the Service Provider’s premises and provisions in order that the Service Purchaser is able to fulfil its obligation under civil contingency legislation when responding in support of the emergency services or the wider community.  All arrangements, training costs, wages and other reasonable expenses incurred by the Service Provider in connection with its staff or otherwise pursuant to the Service Provider’s exercise of its rights under this Condition 52.2 will be paid by the Service Purchaser

	52.3
	The Service Provider will ensure that the decoration, furnishing and equipment of any Buildings are suitable for Service Users and are non-stigmatising.

	52.4
	The Service Provider will ensure that there are suitable arrangements in place for the inspection, testing and servicing of plant and/or equipment used to deliver the Service contained within any Buildings, including keeping accurate records to ensure compliance with the relevant standards.

	52.5
	The Service Provider must comply with all reasonable written requests made by, CQC, the National Audit Office, any Authorised Person and the authorised representative of the Local HealthWatch for entry to the Service Provider’s Premises and/or the premises of any Sub-contractor for the purposes of auditing, viewing, observing or inspecting such premises and/or the provision of the Services, and for information relating to the provision of the Services. The Service Provider may refuse such request to enter the Provider’s Premises and/or the premises of any Sub-contractor where it would adversely affect the provision of the Services or, the privacy or dignity of a Service User.  

	52.6
	Subject to Law and notwithstanding clause 52.5, an Authorised Person may enter the Service Provider’s Premises and/or the premises of any Sub-contractor for the purposes of auditing, viewing, observing or inspecting such premises and/or the provision of the Services. The Service Purchaser will provide 10 Working Days’ Notice of any such inspection. During such visits, subject to Law and Good Clinical Practice (also taking into consideration the nature of the Services and the effect of the visit on Service Users), the Service Provider must not restrict access and must give all reasonable assistance and provide all reasonable facilities to the Authorised Person.

	52.7
	Within 10 Working Days of the Authority’s reasonable request, the Service Provider must send the Service Purchaser a verified copy of the results of any audit, evaluation, inspection, investigation or research in relation to the Services, or services of a similar nature to the Services delivered by the Provider, to which the Provider has access and which it can disclose in accordance with the Law.

	52.8
	The Service Purchaser shall use its reasonable endeavours to ensure that the conduct of any audit does not unreasonably disrupt the Provider or delay the provision of the Services.

	52.9
	During any audit undertaken under clause 52.5 or 52.6, the Service Provider must provide the Service Purchaser with all reasonable co-operation and assistance in relation to that audit,  including:

	
	52.9.1
	all reasonable information requested within the scope of the audit;

	
	52.9.2
	reasonable access to the Service Provider’s Premises and/or the premises of any Sub-contractor; and access to the Staff.

	53.0
	PROVISION OF SERVICES

	53.1
	The Service Purchaser appoints the Service Provider to provide the Services in consideration of the Contract Price.

	53.2
	The Service Provider shall not be, or be deemed to be, an agent of the Service Purchaser and the Service Provider shall not hold itself out as having authority or power to bind the Service Purchaser in any way, and save to the extent that the Service Specification and/or Finance Schedule expressly states otherwise, the Service Provider may not incur any expenses or negotiate on behalf of the Service Purchaser or commit the Service Purchaser in any way to any person without the Service Purchaser’s express prior written consent.

	53.3
	The Service Provider’s Representative shall carry out the Services on behalf of the Service Provider.  The Service Provider shall not replace the Service Provider’s Representative without obtaining the Service Purchaser’s prior consent in writing. Any replacement Service Provider’s Representative must be approved in writing in advance by the Service Purchaser such consent shall be given in a timely manner and not unreasonably withheld.

	53.4
	The Service Provider shall ensure that at all times there is an adequate number of Service Provider’s personnel to provide the Services properly. The Service Provider must notify the Service Purchaser immediately. of any shortfall

	53.5
	The Service Provider undertakes, represents and warrants to the Service Purchaser that:

	
	53.5.1
	the Services have been and/or shall be carried out with all reasonable skill, care and diligence and strictly in accordance with the requirements and terms as stated in the Contract (whether or not carried out before or after the date of the Contract);

	
	53.5.2
	the Services will be performed by appropriately qualified, experienced and trained Service Provider’s Personnel in accordance with good industry practice;

	
	53.5.3
	it will comply with and ensure that the Service Provider’s personnel comply with all relevant legislation, regulations, codes of practice, guidance notes and other requirements of any relevant government or governmental body;

	
	53.5.4
	it will comply with any reasonable instructions and guidelines issued by the Service Purchaser from time to time and the safety and security standards and site procedures and codes of the Service Purchaser;

	
	53.5.5   it will supply the Service Purchaser with such information and reports  (including copies of such documents and other material) as the Service Purchaser reasonably requires in relation to the provision of the Services; and

	53.6
	For the avoidance of doubt, all of the Service Provider’s Personnel shall at all times be and be deemed to be employees of the Service Provider or Service Provider’s subcontractor and not of the Service Purchaser. The Service Provider shall be responsible for taking all disciplinary action in respect of the Service Provider’s Personnel and for paying any salaries, taxes, contributions and charges payable in respect of such Service Provider’s Personnel.

	54.0
	EXPENSES

	54.1
	Any additional charges for expenses for the provision of this service shall not be charged.

	55.0
	GOVERNING LAW 

	55.1
	This agreement and non contractual obligations arising out of or in connection with it shall be governed by and in all respects construed in accordance with English law.

	56.0
	SURVIVAL OF CONDITIONS 

	56.1
	Any provision of this Contract which expressly or by implication is intended to come into or continue in force on or after termination of this Contract included within:

	
	56.1.1
	Condition 20.0 (Freedom of Information);

	
	56.1.2
	Condition 21.0(Data Protection);

	
	56.1.3
	Condition 22.0 (Confidentiality);

	
	56.1.4
	Condition 24.0 (Contract Data);

	
	56.1.5
	Condition 31.0 (Indemnity and Liability);

	
	56.1.6
	Schedule A – Service Specification.

	57.0
	WEBSITE PROTOCOL

	57.1
	The Service Provider must co-operate with the Service Purchaser to make provision for the mapping of existing Service Purchaser owned domains to the Service Provider’s web presence. Domains will remain the property of the Service Purchaser for the duration of the Contract and beyond. All marketing and promotion of the service within Somerset will use the Service Purchaser’s owned domains for this service. This will ensure a consistent web address for the commissioned service online.

	57.2
	A website will be device agnostic, providing a good user experience on contemporary browsers and devices, including smart phones, tablets and desktops through a responsive design including but not limited to fluid grids, flexible images, media queries.

	57.3
	All searches and navigation will be clear and consistent throughout the site. The user will have the facility to complete a search of information using natural language search terms.

	57.4
	A website will provide a good experience for users with disabilities or those who use assistive technology, including conformance with Level AA of the W3C Web Content Accessibility Guidelines 2.0. http://www.w3.org/TR/WCAG20/

	57.5
	A website will provide print friendly pages through use of CSS.

	5.6
	A website will be easy to use by a range of audiences across age ranges and abilities.

	57.7
	Content must be flexible. The Service Provider will work with the Service Purchaser  to determine the use of appropriate wording and images.

	57.8
	A website must display information in order of relevance to the search terms that the user has entered, providing the facility to display suggested search terms that relate to the terms being entered by the user.

	57.9
	Any website databases or user input information must meet the required security standards for local government. The front and backend of the website must be penetration tested to give a reasonable assurance that the site will be secure from hacking attempts.

	57.10
	Any commissioned website must give assurance of a high level of uptime and response speeds for the website to ensure a good and reliable experience.

	57.11
	A service standard must be agreed between the Service Provider and the Service Purchaser for responses to raised issues or updates.

	58.0
	PROHIBITED ACTS

	58.1
	Neither Party shall do any of the following:

	
	58.1.1
	offer, give, or agree to give the other Party (or any of its officers, employees or agents) any gift or consideration of any kind as an inducement or reward for doing or not doing or for having done or not having done any act in relation to the obtaining of performance of this Contract or any other contract with the other Party, or for showing or not showing favour or disfavor to any person in relation to this Contract or any other contract with the other Party; and

	
	58.1.2
	in connection with this Contract, pay or agree to pay any commission, other than a payment, particulars of which (including the terms and conditions of the agreement for its payment) have been disclosed in writing to the other Party,

	
	58.1.3
	If either Party or its employees or agents (or anyone acting on its or their behalf) commits any Prohibited Act or commits any offence under the Bribery Act 2010 with or without the knowledge of the other Party in relation to this Contract, the non-defaulting Party shall be entitled:

	
	58.1.4
	If either Party or its employees or agents (or anyone acting on its or their behalf) commits any Prohibited Act or commits any offence under the Bribery Act 2010 with or without the knowledge of the other Party in relation to this Contract, the non-defaulting Party shall be entitled:

	
	58.1.5
	to exercise its right to terminate under clause 37 (Termination) and to recover from the defaulting Party the amount of any loss resulting from the termination; and

	
	58.1.6
	to recover from the defaulting Party the amount or value of any gift, consideration or commission concerned; and

	
	58.1.7
	to recover from the defaulting Party any loss or expense sustained in consequence of the carrying out of the Prohibited Act or the commission of the offence.

	58.2
	Each Party must provide the other Party upon written request with all reasonable assistance to enable that Party to perform any activity required for the purposes of complying with the Bribery Act 2010. Should either Party request such assistance the Party requesting assistance must pay the reasonable expenses of the other Party arising as a result of such request.

	58.3
	The Service Provider must have in place an anti-bribery policy for the purposes of preventing any of its Staff from committing a prohibited act under the Bribery Act 2010. Such policy must be disclosed to the Authority within 5 Business Days of the Authority requesting it and enforced by the Provider where applicable.

	58.4
	Should the Service Provider become aware of or suspect any breach of this clause 58, it will notify the Service Purchaser immediately. Following such notification, the Service Provider must respond promptly and fully to any enquiries of the Service Purchaser, co-operate with any investigation undertaken by the Service Purchaser and allow the Service Purchaser to audit any books, records and other relevant documentation.



	59.0
	SIGNATURE OF THE PARTIES

	59.1
	The Service Purchaser

	
	I, the Authorised Representative Somerset County Council, agree to the terms and conditions of this Contract and will make payments for the service as agreed.

	
	Signature:

	
	

	
	Name:

	
	

	
	Designation:

	
	

	
	Date:

	59.2
	The Service Purchaser Counter Signature

	
	

	
	Signature:

	
	

	
	Name:

	
	

	
	Designation:

	
	

	
	Date:

	
	

	59.3
	The Service Provider

	
	I, the Authorised Representative of the Service Provider, agree to provide the Service specified subject to the terms and conditions of this Contract. 

	
	Signature:

	
	

	
	Name:

	
	

	
	Designation:

	
	

	
	Date:


	59.4
	The Service Provider Counter Signature

	
	

	
	Signature:

	
	

	
	Name:

	
	

	
	Designation:
Date: 

	
	


SCHEDULE A

SERVICE SPECIFICATION FOR THE PROVISION OF ENHANCED 

CONTRACEPTIVE DEVICES IN GENERAL PRACTICE IN SOMERSET

1 National/local context and evidence base

1.1
Sexual health is an important area of public health. Most of the adult population of England are sexually active and access to quality sexual and reproductive health services improves the health and wellbeing of both individuals and populations. The Government has set out its ambitions for improving sexual health in its publication, A Framework for Sexual Health Improvement in England (Department of Health 2013).
1.2
Improving sexual health is a public health priority. The Public Health Outcomes Framework for England 2013-2016 (Department of Health 2012) set the national and local strategic direction for sexual health and one of the three indicators for sexual and reproductive health is a continuing reduction in teenage conceptions. Further significant benefits to public health could be achieved by enabling women of all ages to control their fertility through access to a full range of contraceptive choices and abortion services.

1.3
The latest Natsal survey (National Survey of Sexual Attitudes and Lifestyles, 2013) showed that 10% of women aged 16-44 had been pregnant in the past year, with an estimated one in six of these pregnancies being unplanned (16.2%), 29% being ambivalent and just over half (55%) as planned pregnancies. One in 60 women (1.5%) experienced an unplanned pregnancy in a year. Unplanned pregnancies were more likely amongst the 16-19 year old women, although most were in women aged 20-34 as this is when most women become pregnant. 

1.4 
The Public Health England Sexual and Reproductive Health Profiles show that for 2014:

· GP prescribed LARC in Somerset was 56.3 per 1000 resident female population aged 15-44 years (South West = 49.9, England = 32.3)

· Total abortion rate in Somerset was 13.7 per 1000 females aged 15-44 years (South West = 13.6, England = 16.5)

· Under 25s repeat abortions in Somerset were 23.1% (South West = 23.9, England = 27%)

· Teenage conception rate was 17.2 per 1000 females aged 15-17 years (South West = 18.8, England = 22.8)

1.3 
The National Institute for Health and Clinical Excellence (NICE) published clinical guidance on the effectiveness and appropriate use of long-acting reversible contraception (LARC) in October 2005. This guideline endorsed the use of LARC as the most cost effective methods for reducing the number of unplanned pregnancies. The NICE LARC guidance published in September 2014 confirms that these recommendations remain unchanged. NICE quotes five year cumulative failure rates of <20/1000 for IUDs and <10/1000 for the IUS. A review of studies of contraceptive efficacy reported a one-year Pearl index of 0-0.6 per 100 for the progestogen contraceptive implant.

1.4 
NICE recommended increasing uptake to reduce unintended pregnancy and calculated cost effectiveness to be greater than that for combined oral contraception at any point for an IUD and from year two for an IUS. Against this the cost per pregnancy averted in the first year was sufficiently low such as to recommend usage for any period of intended use. 

2 Service Outline

2.1
This service provides for the fitting, monitoring and removal of specific contraceptive devices licensed for use in the UK, specifically the Intrauterine Contraceptive Device (IUCD), Levonorgestrel Intrauterine System (LNG-IUS) and sub-dermal implants. These will also be known as long-acting reversible contraception (LARC).

2.2
LARC is clinically effective for contraception with lower failure rates. The LNG-IUS has additional benefits regarding the management of menorrhagia (recommended by the Royal College of Obstetricians and Gynaecologists (RCOG)).
2.3
Competence of the professional inserting the device is paramount to reduce failure rates and the possibility of litigation.

2.4
The service should be provided to afford the patient dignity and respect.

2.5 
It is expected that the service outlined in this specification will contribute to:

· Increased LARC uptake and continued use, particularly in women aged under 25 years

· A reduction in the number of unplanned pregnancies

· A reduction in the under 18 conception rate

· A reduction in the number of abortions

· A reduction in repeat abortions

3
Service aims and objectives

3.1
This service aims to ensure that the full range of contraceptive options is provided to patients via their registered provider. This is to include the provision of high quality advice, support and information on the full range of contraceptive methods to all women using or seeking contraception.
3.2 
The specification covers the insertion, removal and management of IUS/IUD and sub-dermal implants. The service should promote LARC as an effective method of contraception. 

.

3.3
Provision of accessible and timely post-coital IUCD fittings for emergency contraception. 

3.4
To increase availability of LNG-IUS in the management of menorrhagia within primary care in line with current accepted clinical care of this condition. The commissioning of LARC for non-contraceptive purposes is the responsibility of Somerset Clinical Commissioning Group (SCCG). For the purposes of this specification SCCG and Somerset County Council have agreed an arrangement for this to be covered at existing activity levels for non-contraceptive purposes. 

4
Service description / pathway

4.1
The Provider shall ensure that the enhanced contraceptive device service includes, but is not limited to:

· discussing all the different methods of contraception, enabling the patient


to make the choice of their preferred method

· providing written information to patients at the time of counselling and after fitting with information on follow-up and those symptoms that require urgent assessment.
 The information should take into consideration individual needs and include efficacy, duration of use, possible risks/side-effects, other benefits and when to seek help while using the method. The Family Planning Association recommended leaflets should be used

· the fitting, monitoring, checking and removal of enhanced contraceptive devices as appropriate 

· provision of advice on the use of condoms and reducing the risk of acquiring sexually transmitted infections

· utilising the special equipment that is required for IUCD fitting which includes the use of an appropriate room fitted with a couch and with adequate space and equipment for resuscitation, vaginal specula and cervical dilators

· ensuring that infection control policies and procedures are in place in accordance with national guidelines with appropriate methods for decontamination and Hepatitis B conversion. Please see Section 7 for more details

· screening patients for chlamydia before insertion of the IUCDs and, if positive, referring the patient for screening for other sexually transmitted infections (STIs) in accordance with national policy. Opportunistic screening should be offered to all 15-24 year olds accessing enhanced contraceptive devices as part of the National Chlamydia Screening Programme

· carrying out assessments of patients between four to six weeks after fitting the IUCDs where deemed necessary by the performing clinician. Routine annual checks of IUDs or IUS are no longer recommended.
,
,
 Women must be advised to return at any time if they have a problem and should be provided with written information. Any problems such as abnormal bleeding or pain should be assessed urgently

· assessing any problems such as abnormal bleeding or pain after contraceptive devices fitting urgently

· using LNG-IUS for the management of menorrhagia in primary care as part of a care pathway agreed and developed with local gynaecology departments. These may include other investigations and examinations such as ultrasound/biopsy/hysteroscopy.
 LNG-IUS should be considered where no structural or histological abnormality is present, or for fibroids less than 3 cm in diameter which are causing no distortion of the uterine cavity. The patient should be clearly informed that this is a hormonal contraception product in case she wishes to conceive

· anti-epileptic medication should be available at the time of IUD or IUS insertion in a patient with epilepsy

· development and maintenance of an up-to-date register of all patients that undergo the fitting or removal of a contraceptive device. This will include all patient details, the device fitted, the date of fitting, information given regarding contraceptive methods, dates for review, duration of use, reasons for removal, whether primary purpose of fitting is for non-contraceptive purposes, and complications or significant events

· where LNG-IUS is used primarily for the management of menorrhagia this will need to be recorded and information provided to the commissioner. This will enable monitoring of the uptake of LARC for non-contraceptive purposes to inform future service planning. Where LARC is provided for both contraception and the management of menorrhagia this will count as contraceptive use

· annual data detailing the number of accredited fitters within the practice and the number of fittings/removals that each accredited fitter has undertaken in the preceding twelve month period will be submitted to commissioners

5
Consent and Safeguarding

5.1

In each case the patient should be fully informed of the treatment options and the treatment proposed.

5.2

National guidelines suggest that written consent should be obtained from patients.  Somerset County Council wishes the providers to note that their interpretation of ‘written consent’ in this context is the recording of consent by Read Code. Where the provider Read Codes consent given, Somerset County Council will take this to mean that the patient has been fully informed of the treatment options and the treatment proposed, has been offered written information and has given consent. 

5.3
Somerset County Council would expect that there would be exceptions to this interpretation in certain circumstances (for example if a patient was not competent or appeared uncertain or is under 16 years of age), where actual written consent would be required.  It would be for the individual clinician to make the judgement as to what would be deemed necessary. 

5.4
The General Medical Council (GMC) have also recently issued a document on consent.
 These state that the records made should include the information discussed, any specific requests by the patient, any written visual or audit information given to the patient, and details of any decisions that were made and details further guidance regarding the legal framework for capacity issues.

5.5 

The service will be provided in compliance with Fraser guidelines and Department of Health guidance on confidential sexual health advice and treatment for young people aged under 16 years. In providing advice or treatment it is good practice to encourage the young person to talk to a parent or trusted adult.

5.6 
When a client is under 18 years practitioners may have concerns that the young person has been the victim of sexual abuse, physical harm or has been exploited. If there is any such concern or suspicion of child abuse there is a statutory duty to safeguard and promote the welfare of children and young people (Children’s Act 2004).  Advice should be sought from the Designated or Named Safeguarding Professional and/or a referral made to Somerset Direct. Practitioners should consider the Somerset Child Sexual Exploitation screening tool with all under 18 year old clients (Appendix 2).

5.7 
From 31 October 2015 a new Female Genital Mutilation (FGM) mandatory reporting duty came into effect. This duty requires regulated health and social care professionals to report visually confirmed or verbally disclosed cases of FGM in girls under 18 to the police. To make a report of FGM practitioners should call the non-emergency crime number ‘101’ and this should be treated with the same urgency as for all other safeguarding cases. Advice may also be sought from the Designated or Named Safeguarding Professional.

6
TRAINING/ACCREDITATION

6.1
All practitioners should have undergone accredited training for this procedure and are responsible for ensuring that their skills are updated regularly to ensure competence is maintained. The standard applied for both doctors and nurses is that of the Letter of Competence of the Faculty of Sexual and Reproductive Health (FSRH) for both IUCD/IUS and sub dermal implants in line with the Faculty of Sexual Health and Reproductive Healthcare
/Royal College of Nursing (RCN)
 training guidance. This qualification is accredited by the RCGP and RCN and has replaced other qualifications and should be re-certified every five years.
6.2
At the start of the Contract the Service Provider  is required to complete a Fitters’ audit form and  any training needs identified will be logged by the Service Purchaser who will arrange the necessary training on LARC either through SWISH or the relevant pharmaceutical product companies.
6.3 
Practices should model their service delivery to ensure that practitioners are able to undertake a minimum of six procedures for sub dermal procedures per annum in line with FSRH standards, of which one must be an insertion and one a removal. For IUCD/IUS fitting each practitioner should undertake a minimum of twelve IUCD fittings per annum (of at least two different devices). Where smaller registered populations make this difficult advice and agreement from Somerset County Council should be sought in order to continue providing this service.

6.4
Evidence of Continuing Professional Development (CPD) and training should be maintained by the provider and may be reviewed as part of the General Practitioner (GP) appraisal process or separately to confirm accreditation for this service.

6.5 
Practitioners should be competent in Basic Life Support (including anaphylaxis management) and have a responsibility for ensuring that their skills are regularly updated.

6.6
National guidance on premises standards must be adhered to
.

7
INFECTION CONTROL
7.1
Providers must have infection control policies that are compliant with national guidelines
, which include:

· disposal of clinical waste

· needle stick incidents

· environmental cleanliness

· standard precautions, including hand washing

8 
REVIEW AND AUDIT

8.1
The Provider shall carry out an annual review of the contraceptive devices service which will include an audit of: 

· the register of patients fitted with the contraceptive device

· the number of patients fitted with a device where a discussion regarding choice of method and information has been provided to the patient is recorded

· continuous usage rates

· failure rates

· primary purpose of fitting i.e. contraceptive or non-contraceptive

· reasons for removal, and

· complications/adverse incidents

9
SIGNIFICANT/ADVERSE EVENTS

9.1
The Department of Health emphasises the importance of collected incidents nationally to ensure that lessons are learned across the NHS. A proactive approach to the prevention of recurrence is fundamental to making improvements in patient safety.

9.2
Serious incidents requiring reporting which occur in GP Practices are notifiable to NHS England. Practitioners should adhere to the Somerset CCG Serious Incident Requiring Investigation (SIRI) policy (April 2016) for incidents relating to the provision of the services in this specification. In relation to Public Health contracts this includes notification to the lead commissioner at Somerset County Council.  

10
PRICING

10.1
See Schedule B: Financial Schedule
11
PAYMENT

11.1
See Schedule B:Financial Schedule

12
PATIENT AND PUBLIC INVOLVEMENT

12.1
The service will conform to professional and legal requirements especially clinical guidelines and standards of good practice issued by the National Institute for Clinical Excellence (NICE) and professional regulatory bodies, and legislation prohibiting discrimination. It is anticipated that for the majority of enhanced services translated information will be available via the Department of Health. 

12.2
Practices should encourage, consider and report any patient feedback (positive and negative) on the service that they provide and use it to improve the care provided to patients, particularly if there are plans to alter the way a service is delivered or accessed.
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SCHEDULE B

FINANCIAL SCHEDULE

1. Providers will receive £113.71 per IUCD fitting (to include any required follow up and removal, as necessary). For implants, Providers will receive £45 per insertion and £55 per removal. The fees will only be payable where the Provider is using single use instruments. Providers using Sterile Services from an acute or Foundation trust are no longer eligible to receive payment under this enhanced service.
2. Payment will be made to the Provider on a monthly basis; the budget will be based on NHS England baseline activity.

3. Payments will be reconciled after the end of the financial year on the basis of actual numbers of fittings / removals completed.

4. General Practices will be required to submit quarterly activity summaries to SCC detailing the number of fittings for IUCD, the numbers of those fitted primarily for non-contraceptive purposes, and the numbers of sub dermal implants fitted and removed.
APPENDIX 1

QUARTERLY ACTIVITY REPORT
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APPENDIX 2
Somerset Child Sexual Exploitation screening tool
http://sscb.safeguardingsomerset.org.uk/protocols-procedures-and-reviews/cse-protocols/ 

�  See reference 13.1


�  See references 13.2 and 13.3. 


�  See reference 13.4.


�  See reference 13.5.


�  See reference 13.6.


� See reference 13.7.


� See reference 13.1.


�  See reference 13.8.


� See reference 13.9.


� See reference 13.10.


�  See reference 13.11. 


�  See reference 13.12.


�  See reference 13.1.
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		Practice Code		Practice Name		IUCD Fittings for Contraception								Total		IUCD Fittings for Non-contraceptive purpose								Total 

						Q1		Q2		Q3		Q4				Q1		Q2		Q3		Q4





						Nexplanon - insertion and follow up								Total		Nexplanon - removal								Total

						Q1		Q2		Q3		Q4				Q1		Q2		Q3		Q4





		Please return to Andrew Wilson at ANWilson@somerset.gov.uk or Andrew Wilson, B3 South, County Hall, Taunton, TA1 4DY within two weeks of the end of each Quarter.
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