Error! Reference source not found.

 SET K_FIRMPCODE ""<>"Error! Reference source not found." " REF FIRMPCODE " "Error! Reference source not found." 
Error! Reference source not found.
" 
Error! Reference source not found.

 SET TempBranch "Error! Reference source not found. IF "” 
Error! AutoText entry not defined.
"="Error! AutoText entry not defined." "" "TA6 3AN AUTOTEXT “PD_Branch” 
Bridgwater
" 
" 
 

 IF " REF TempBranch "="" "Yeovil SET TempBranch ""<>"Error! Unknown document property name." "Yeovil" 
Yeovil
" 
Yeovil
" 

 IF "Yeovil"="" "Yeovil" 

 SET ActualBranch "Yeovil" 
Yeovil


 AUTOTEXT PD_FooterSpacer 



 IF "Y"<>"N" "Yeovil AUTOTEXT “PD_BasicLetterhead”



 AUTOTEXT “PD_Branch” 


" 




 AUTOTEXT “PD_Closure” 
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Dear Ms Hellens
Observations in Respect of NHS Health Check Programme Service Contract
Thank you for asking me to consider the documentation into which GP Practices in Somerset have been invited to enter with To Health Limited.
You will be aware that this is a contract which sub-contracts work to practices from To Health Limited in return for which practices which will receive the Fees set out at Schedule 1.  I note that those fees individually are fairly low (other than the Health Check Fee) although clearly could be significant overall.
I have read and considered the GP contract FAQ’s and my view is that many of the observations raised are well founded.  In general I am not convinced by the answers given, which seem at times to be vague or simply evasive.  I note, however, that some steps have been taken to make the contract more reciprocal and this is clearly to be welcomed.

My assessment of the obligations imposed is tempered somewhat by the fact that I have not seen the Main Contract referred to and clearly this imposes a number of obligations upon practices which need to be fully explored and considered.  I anticipate that such a document may in itself be fairly lengthy and therefore it may be necessary to agree additional fees for me to properly advise in that regard.  
However, putting that aside, I have the following observations to make in addition to the FAQ’s, which I am broadly supportive of:

1.
Clause 3.1 - This again makes it clear that the Main Contract imposes obligations upon practices and it is important, therefore, that we understand precisely what those obligations are.

2.
Clause 3.2 – I am concerned that there would appear to be carte blanche for To Health to change terms unilaterally, which under the current notice provisions would mean that GP practices would have to continue to operate under such terms for at least six months.  This, I would suggest, is unacceptable, particularly as there is no way of telling what the variation may entail and as such I believe that there should be some earlier notice provision, or even immediate termination, should those changes be substantial and unacceptable.  In any event, 3.2 should make reference to ‘reasonable variation to the Sub-Contract Work’ as otherwise there could be a material re-writing of terms to which practices are then bound.

3.
Clause 4 – Whilst the contract refers to the ‘Sub-Contract Work Period’, I am assuming that it means to refer to ‘Sub-Contract Period’ as the former is not defined.  Either way, this needs to be corrected.  

4.
Clause 5.1 – I wholly agree with those practices which have expressed concern at there being no obligation by the main contractor to pay if it itself is not paid by Somerset County Council.  This is wholly unacceptable as there needs to be certainty of payment if you are to commit as intended.  The issue of cash flow is To Health Limited’s problem and they should ensure that this is adequately secured in the main terms with Somerset County Council.

I also consider that there needs to be an interest provision in respect of late payment whereby To Health Limited would be liable to pay interest at 4% above the Bank of England base rate on any invoices not paid within the 30 days period.

5.
Clause 5.1.1 appears to contain a typographical error and should refer to Schedule 1 Part A.  
6.
Clause 5.1.2 – I am not sure as to how this will work in practice.  It appears, looking at clause 5.1.3, that you will only be paid on submission of an invoice yet under 5.1.2 you will be provided with a statement detailing how Invitation Fees have been totalled.  My suggestion is that they pay the sum at that point on account.  It seems nonsensical otherwise for practices then to have to put forward an invoice and wait a further 30 days before receiving those monies.


I note also that whilst the arrangements for payment of Invitation Fees is set out in some detail, there does not appear to be similar detail with regard to Health Check fees.  In essence, it would be useful to know what precisely the procedure is for payment.  I also note under 5.1.5 that you can only invoice and be paid Health Check fees of up to 100% of the Health Check Target.  Clearly practices will need to know what that target refers to from the outset and practices should not commit before knowing this as obviously it may well have an implication upon the economics of their involvement.

7.
Clause 5.2 provides a fairly open ended indemnity under which practices will need to indemnify To Health Limited ‘any and all costs’ incurred should any of the circumstances of 5.2.1 to 5.2.3 apply.  Whilst I understand the purpose of this provision, I think it goes too far.  My view is that 5.2.3 can be deleted entirely and that the undertaking which follows should be limited merely to ‘losses to the value of the work in question’.  
8.
The service management regime provisions under clause 6 are clearly of major concern to practices and for good reason.  There is an expectation that a good deal of administration will be undertaken by practices for no additional payment.  Whether such administration is worthwhile against the costs of the contract more generally has to be considered by practices.  I note that To Health Limited appears to underplay the significance of the administration involved but the fact of the matter is that practices may well find themselves having to comply with inspections and quarterly meetings under the service management regime currently imposed.  To Health Limited should therefore be asked to provide clarity as to what precisely it is that will be required and to limit the administrative burden overall.  Otherwise, some kind of financial contribution will have to be made, presumably, for the programme to be economic to practices.


I also note that crucially we do  not have a copy of the KPI’s referred to in Schedule 3.

9.
Clause 9 – The issue of intellectual property in this scenario is complicated.  I cannot see how To Health Limited can profess to have intellectual property rights over the Results which themselves are the data of patients.  There is also an issue over the phraseology of that provision as it seems to go far beyond what would normally be expected as it covers any intellectual property ‘created, generated or developed from the Sub-Contract Work’.  I can foresee scenarios where intellectual property rightly belonging to practices is created with reference to the Results and therefore any ownership provision here needs to refer only to intellectual property created directly through the performance of Sub-Contractor Work.  If the ownership of intellectual property in respect of Results is contentious, this may be avoided through the granting of an irrevocable licence on the part of To Health Limited in respect of the Results.  However, this is a technical issue which probably needs to be returned to after considering the provisions of the Main Contract.  
10.
Clause 10 – As mentioned in the observations within the FAQ’s, the issue of data protection set out in the contract as drafted is overly simplistic.  The data controller will change over time and therefore more thought needs to go into this provision, as clearly it is not right for practices to be referred to as the data controller throughout.  After all, once data is passed to To Health Limited, they become the data controller, or indeed you could conceivably have both parties having control of the data.  There is also an issue over whether practices can contract to enable To Health Limited to use personal data as set out under clause 10.2, particularly if patients do not expressly consent.

11.
Clause 11 – I am heartened to note that there is now a reciprocal six month notice period as clearly practices will need to get out of the contract if so required.

Clause 11.2, however, should also be reciprocal if there is a material breach of the agreement on either side.  I am not, however, in agreement that there should be immediate termination should the Main Contract be terminated by Somerset County Council.  The main contract should provide a similar notice provision so that in normal circumstances the period of notice will apply to all parties.  Should, however, the main contract be terminated through breach of contract on the part of To Health Limited, then there should be an indemnity within the agreement whereby To Health Limited is then responsible for any costs incurred by practices as a result.
12.
Clause 12 - The keeping of insurance should be reciprocal.

13.
Clause 13.2 – This needs to be reciprocal, as does clause 13.3.

14.
Schedule 2 obligations – It is noted that under Part 1 there are significant sub-contractor obligations, including importantly 1.13 which provides a general indemnity against losses resulting from termination of the agreement by reason of breach.  By contrast, in Part 2 the Main Contractor’s obligations are fairly limited.  My view is that such obligations should mirror each other so to ensure, amongst other things, that practices are themselves indemnified for any losses arising from To Health Limited breaching its obligations with Somerset County Council.  
Conclusion
As things stand, practices need to be cautious before entering into this agreement and certainly my view is that significant amendments are required and further clarity sought.  

The immediate concern with the contract as drafted is whether it will actually be financially viable in view of the potential administration burden on practices in fulfilling their obligations under the contract.  
I trust that this is of assistance and should you have any further concerns or queries, then please do not hesitate to contact me.

Kind regards.
Yours sincerely
Adrian Poole
For and on behalf of Porter Dodson LLP
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